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P-R-O-C-E-E-D-I-N-G-S1

9:54 a.m.2

CHAIRPERSON HILL:  You can go ahead and call our3

first meeting case when you get a chance.  Our first hearing4

case I mean.  Thank you.  5

Application No. 20097, Jason and Ashley Meyer6

MR. MOY:   Okay.  I believe the first hearing case7

is Case Application No. 20097 of Jason and Ashley Meyer, M-E-8

Y-E-R.  This is captioned and advertised for a special9

exception, special exceptions under Subtitle E, Section 520110

from the lot occupancy requirements, Subtitle E, Section11

504.1 and from the non-conforming structure requirements of12

Subtitle C, Section 202.2, which would construct a two-story13

rear addition to an existing semi-detached principal dwelling14

unit.  This is in the RF-3 Zone at premises 310 5th Street,15

N.E., Square 813, Lot 31.16

CHAIRPERSON HILL:  All right, great.  Thank you,17

Mr. Moy.  Good morning.  Would you please introduce18

yourselves for the record from my right to left?19

MS. GREENAWAY:  Good morning.  I'm Megan20

Greenaway.  I reside  directly to the north, the adjoining21

property at 312 5th Street, N.E.22

MR. MEYER:  Good morning, Jason Meyer.  I'm the23

property owner, 310 5th Street, N.E.24

CHAIRPERSON HILL:  Okay, great.  So Mr. Meyer, I25
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assume you're going to be presenting to us?1

MR. MEYER:  That's correct.2

CHAIRPERSON HILL:  And Ms. Greenaway, we gave you3

party status I think last time you were here?4

MS. GREENAWAY:  That's correct.5

CHAIRPERSON HILL:  And so you're remaining in6

opposition?7

MS. GREENAWAY:  That's correct.8

CHAIRPERSON HILL:  Okay, all right.  So then Mr.9

Meyer, I'm sorry.  Yeah, Mr. Meyer, what you're going to do10

for us please is go ahead and walk us through your11

application, because we didn't hear any of the case last12

week, and tell us how you think you're meeting the criteria13

for us to approve the application.  And then Ms. Greenaway,14

you'll have an opportunity to ask any questions of Mister --15

I'm just going to walk you through what happens.16

So you're going to have an opportunity to ask any17

questions of Mr. Meyer in terms of his presentation, and then18

you're going to have an opportunity to also give your19

presentation.  He'll have an opportunity to ask you questions20

based upon that.  Then the Office of Planning will go.  You21

guys will get a chance to ask questions of the Office of22

Planning.23

Ms. Greenaway will have an opportunity to rebut24

anything, and then we'll get to conclusions, and then so25
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we're just going to work through this, okay?  So Mr. Meyer,1

that being said, I'm going to throw 15 minutes on the clock 2

just so I know where we are, and you can begin whenever you'd3

like.4

MR. MEYER:  Okay, thanks.  I appreciate the5

opportunity to come back after last week.  I know getting on6

the schedule today was tight, so I appreciate that.  So to7

get you to where we are today, my wife and I, we have -- when8

we started this process, we had one daughter, we had another9

one on the way, and in order to stay where we're at in our10

neighborhood, we really liked the neighborhood, liked the11

schools, liked our neighbors, we started to explore options12

for the house, to expand it, to add another bedroom and a13

second upstairs bathroom, to move some space around.14

Our daughter was born in April and, you know,15

around that time we brought on Mr. Dupont, who was here last16

time.  He's our architect.  He unfortunately couldn't make17

it because he had a pre-planned vacation.  So I'm going to18

do my best to try to be an expert today, since he's not here.19

So we engaged with him.  We put some plans down. 20

He kind of brought us up to speed on the different zoning21

regulations, BZA, Capitol Hill Restoration Society and see22

kind of what they're all looking for, understanding, being23

mindful of our neighbors.  Through all of that we came to a24

design that required the upstairs to be pushed back around25
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six feet I believe.  I think it hits right at the 20 foot1

setback, 6-1/2, 6 feet.  And then in order to get --2

CHAIRPERSON HILL: I'm sorry when you say the3

upstairs pushed back, what do you mean about that?  You're4

saying you pushed back your original design?5

MR. MEYER:  So our original -- the plan that we6

finalized or that we agreed would get us what we need with7

the space, with being mindful of all the different8

regulations and different parties that are involved, I9

believe the full property pushback was, at least the livable10

space would be 6-1/2 feet back from what we get right now. 11

We have a little porch in the back that has a hot water12

heater, and there's like a little door.13

We don't, we can't do any living out there, but14

it's part of the footprint.  So I think the footprint of the15

house goes back around a foot, foot and a half than what it16

is today.  The livable space actually gets expanded.  We get17

to take up that space at the water closet and the little18

porch takes up to actually add it to the upstairs and, you19

know, the two-story addition.20

At the same time, because the kitchen really --21

it's just a kitchen, we need some area maybe for a nook or22

for some space to put down the computer and maybe do some23

work from home.  We looked for ways to expand the space in24

the kitchen.  So that's when we took the downstairs, we25
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planned to take that to the property line, the north property1

line as far as, you know, as we could without getting in the2

way of horse walk that we have. 3

We share a horse walk with the Greenaways, where4

they take the back and they store stuff in the backside and5

then we have the front, and we store stuff in the front and6

we have padlocks on either side.  So they have complete7

access, the fence cuts that off.  8

So we would keep that notch.  If you look at the9

designs, you know, so they can still have access to that. 10

Then once you get past that notch, the downstairs continues,11

you know, it goes all the way to the property line back to12

where it is in the plans.13

So again, I've done this before.  I'm not the14

architect.  Is there anything that you need to hear from me15

in terms of dimensions, spacing, usage that I may have not16

been giving you a cut of in getting to that design? 17

CHAIRPERSON HILL:  No, Mr. Meyer.  I think we're18

okay.  Just if you're done or you can keep moving forward. 19

I mean we'll have questions for you if the Board has any20

questions for you.  But you can just keep moving along.21

MR. MEYER:  Okay.  The front of the upstairs had22

to be expanded, widened if you will.  I think the original23

width that we had added is 26 inches, so we could fit a24

bathtub, a usable bathroom in there that would meet the25
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regulations, because the space was just too tight to really,1

to fit in a reasonable bathtub, because we need a bathtub for2

the children.  We can't just do two stand up showers.3

So that was our original design I think we4

uploaded on 6/11, and then in terms of working with our5

neighbors, our initial outreach to them was in April.  We6

said hey, we're doing this.  I just want to give you a heads7

up.  We don't know what the design is yet.  In June, we8

reached out again, you know.  Megan's husband Sam, he's kind9

of on a unique work situation where he's on a boat in the10

Arctic, you know, for months out of the year and it's kind11

of hard to reach them.12

So we started the outreach earlier, got in contact13

in June.  Finally we had a chance to meet face to face on14

August 9th, where I took Sam through.  This is what we plan15

to do.  Hope to get your insight, get your involvement and16

maybe get your approvals.  I think that's where a lot of this17

stems from, is that we had asked them to give us some ideas18

on maybe where we can compromise, and that was starting on19

August 9th.20

It really wasn't until this past weekend that we21

got some ideas that could be considered a compromise, that22

would kind of give us both some of what we need, not all of23

it.  So that's we're here today.  I'm happy to fill in that24

back and forth if it is something the Board would want to25
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hear.  But ultimately the time line that we've been trying1

to work with Megan and Sam I'd say officially goes back about2

three months from where we are today.  I think, you know,3

that's what I got.4

CHAIRPERSON HILL:  Okay, that's fine.  All right. 5

Ms. Greenaway, do you -- I mean I see -- I guess you gave us6

your slides or slides here for your presentation.  Is there7

any questions that you have for Mr. Greenaway based on his8

presentation?9

MS. GREENAWAY:  Am I asking just questions or am10

I making points if I disagree with or want to add to11

something that he said?12

CHAIRPERSON HILL:  Just questions.13

MS. GREENAWAY:  Okay.  I have no questions at this14

time.15

CHAIRPERSON HILL:  Okay, all right.  So then I16

will also put up 15 minutes on the clock so you know where17

you are.  Oh first of all, does the Board have any questions18

at this point for Mr. Meyer?19

VICE CHAIRPERSON HART:  Just if I make sure I20

understood this correctly, you all -- and I was looking at21

the design, the architectural plans that you provided. 22

Between the first set of plans and the second set of plans,23

there were some changes to the plan?24

MR. MEYER:  Yeah.  I totally glossed over that.25
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VICE CHAIRPERSON HART:  No, no.  This is -- you're1

not used to doing this, so that's the reason that we're here,2

to make sure that we understand what the project is that's3

before us.  So if you could just talk about this, those4

changes?5

MR. MEYER:  Yeah.  So when we met on August 9th6

and then  I actually went over to their house on September7

8th, to go over -- just like hash it out, like what are you8

guys looking for, what's really keeping you up at night? 9

After that, I reached out to Stephen, our architect, and said10

hey, this is what I heard from Sam and Megan.  11

It sounds like they might have some issues with12

light or air.  Can we make some modifications to the designs13

that we currently have uploaded, to kind of alleviate for14

some of those concerns.  It would still give us the bathroom15

and the bedroom upstairs and the use of the kitchen. 16

So what we did, the next day they filed the party17

opposition and we're pretty much like we're against this. 18

It sounded like that compromise is off the table.  Even so,19

we thought it was, would just be in good faith to kind of20

modify our designs down a little bit, just to show we are21

trying to work, trying to take that -- we're taking that22

seriously.23

So what we did was we -- the first thing that we24

did was if you look at the roof on the upstairs addition, the25
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roof of the whole house has an eastward-facing slope all the1

way down.  What we did is we once it gets to the bedroom2

addition, we then sloped it towards the north, which causes3

the shadow to actually be reduced even with the -- I think 4

it's 13 inches now, the addition towards the property line5

on the upstairs.6

So that was the first thing we did, to try to keep7

that light, give them that light.  The second thing is is on8

the upstairs, like I said we're going to widen it 26 inches. 9

They were not comfortable with getting that close to the10

property line on the upstairs.  So what we did is we looked11

-- could we put a small bathtub, I think a five foot bathtub12

is something that we could get, that we could still squeeze13

in the bathroom.14

We reduced that width to 13 inches instead of 26. 15

So we cut that in half, and again these are -- I think16

they're approximate.  I don't even think they go down to the17

decimal value, but generally speaking we cut that width in18

half on the upstairs.  And then the final thing we did is we19

put a slant in the roof, a little bit more of a slant on the20

downstairs kitchen widening. 21

I'm sorry, I'm butchering this, but to try to get,22

reduce that feeling of confinement, kind of space you know23

being smaller.  So try to get that roof to get as close to24

the current fence line as possible just so, you know, they're25
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not just seeing a wall that's eight or nine feet high right1

out their back kitchen door.2

So I believe those are the three major things that3

we did.  We uploaded -- again, they were still in opposition. 4

We uploaded them anyways, and that was actually the reason5

why we had the delay, because we didn't give everybody enough6

time to look at those new designs.  So the designs that are7

uploaded and we're comfortable going forward with include8

those modifications.  9

VICE CHAIRPERSON HART:  And those -- that's the10

second set, so it's like I think it's Exhibit 36-A is what11

I'm --12

MR. MEYER:  9/23, yeah.  That's it.13

VICE CHAIRPERSON HART:  And so the walkthrough is14

partially on your property, partially not on your property,15

and there is a little, a jog I guess, not in the walkthrough16

itself, but once you get outside the door, then the property17

-- the property line continues straight but the wall kind of18

does a zig and it actually gets to the property line a few19

feet from where that door is, a few feet --20

MR. MEYER:  That's correct.  So the --21

VICE CHAIRPERSON HART:  West of it?  I'm trying22

to think of what direction it is looking from your --23

MR. MEYER:  So.24

VICE CHAIRPERSON HART:  Sorry, I'm looking at the25
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drawings.1

MR. MEYER:  Yeah.  West would be the back of the2

house.3

VICE CHAIRPERSON HART:  Yeah, yeah.  So it would4

be a few feet west of that door is where the building would5

come back to the property line?6

MR. MEYER:  Yeah.7

VICE CHAIRPERSON HART:  Okay, and both of you use8

that access?9

MR. MEYER:  So the way it works, when we purchased10

the house in 2016 --11

VICE CHAIRPERSON HART:  And what is the access12

for?13

MR. MEYER:  It's basically a storage shed the way14

that we use it.  We were able to put padlocks on either side. 15

So when we bought the house in 2016, there's a fence in the16

back that starts on our property line right at that door. 17

So they get complete access to the back part of the horse's18

walk, we don't.  And then the fence, like maybe five feet19

past, like five feet from our house zigs back onto the20

property line.21

I think it actually goes back onto their property22

line.  Someone before our time might have had an agreement23

with the neighbor that hey, we're going to put the fence on24

our side over here and then when it gets near the property25
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line it will be on your fence to kind of make up for the1

space that it's cutting into.  I don't know.  We weren't2

involved.3

So they get access to the back, and then halfway4

through, you know, that's where our space or the attic or the5

basement, whatever you want to call it, it's a storage space. 6

We can access it through the front.  So we have a padlock on7

the front side, you know.8

VICE CHAIRPERSON HART:  So is it -- is there a9

wall in the middle of it?  Can you walk straight from --10

MR. MEYER:  We can walk straight through.11

VICE CHAIRPERSON HART:  You are able to do that12

now?13

MR. MEYER:  Uh-huh.  Well, there's a bunch of --14

(Simultaneous speaking.)15

VICE CHAIRPERSON HART:  --and you'd walk through16

to their backyard?17

MR. MEYER:  Yep.18

VICE CHAIRPERSON HART:  Okay, okay.  The other19

question I had was -- thank you very much for having me20

understand that a little better.  I think this is the right21

case.  You had a -- you had a letter from the Architect of22

the Capitol for the property, as well as the Capitol Hill23

Restoration Society?24

MR. MEYER:  Uh-huh.25
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VICE CHAIRPERSON HART:  And the question that I1

had was really around, I don't know, there's a Capitol2

Interest Zone.  Are you aware of this zone?3

MR. MEYER:  I'm not.4

VICE CHAIRPERSON HART:  Okay.  That's okay then. 5

I was going to ask you a little bit more about it, but if --6

and I know that your -- I understand that your architect is7

not here, so I'm fully aware of that.  I don't have any other8

questions.9

MR. MEYER:  And we have OP approval and ANC10

approval as well, so I don't know if that plays into the11

Capitol Interest Zone --12

VICE CHAIRPERSON HART:  I'll talk to them when we13

get there.  Thank you.14

MR. MEYER:  They're the experts, yep.15

CHAIRPERSON HILL:  Anybody else?16

MEMBER JOHN:  So just go over for me what is the17

size of the addition at the top?  Is it six feet from the18

existing rear?19

MR. MEYER:  So currently the top, so the way that20

it's set up is the top floor, I don't know.  Do you have the21

drawings in front of you --22

MEMBER JOHN:  My computer isn't working, sorry.23

MR. MEYER:  Let me sort of see if I can use24

Megan's.  Okay.  So on page seven of Megan's slides, the top25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



17

left-hand corner --1

CHAIRPERSON HILL:  Hey Mr. Meyer, I know we're all2

friends and everything, but let's just call everybody like3

Mrs. Greenaway or Mr. Greenaway or, you know.  Thanks.4

MR. MEYER:  So if you look at the top left corner5

of Ms. Greenaway's slides, you can see that the top floor6

doesn't go out as far as the bottom floor, in terms of the7

footprint.  But the bottom floor is not -- that's not8

livable.  It's just like a little porch overhang where a9

water closet sits.  So in terms of the upstairs addition, yes10

that -- where the wall is today versus where it's going to11

be later is going to be six and a half, six feet.  Wherever12

that 20 foot setback line is, that's where that top floor13

wall --14

MEMBER JOHN:  So the top floor goes back six feet15

and you say you extended also 26 inches across?16

MR. MEYER:  So the original drawing was we were17

widening the upstairs by 26 inches.  It's now just 13. 18

MEMBER JOHN:  So it would be 13 by 6 feet, 1319

inches by 6 feet roughly.20

MR. MEYER:  Yes.21

MEMBER JOHN:  Okay.  22

MR. MEYER:  Well --23

MEMBER JOHN:  It was 26?24

MR. MEYER:  Yeah.25
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MEMBER JOHN:  But then you made it an additional1

13 inches?  Reduced it to 13 inches?2

MR. MEYER:  Yes, yes.3

MEMBER JOHN:  Okay, and it goes back six feet.4

MR. MEYER:  Uh-huh.5

MEMBER JOHN:  Okay, thank you.6

MR. MEYER:  And that little sliver would be7

whatever the length of -- you know, like that 13 inches by8

7-1/2 feet or whatever it is.  That would be part of that9

square footage, if you're looking for the square footage10

calculation.11

MEMBER JOHN:  I just need to know how far back and12

how far across.  Thanks.13

MR. MEYER:  Okay, yeah.  14

CHAIRPERSON HILL:  Ms. Greenaway, in terms of15

we've got this additional testimony there, do you have any16

more questions about the additional testimony?17

MS. GREENAWAY:  No, no further questions.18

CHAIRPERSON HILL:  Okay, all right.  So as I19

mentioned before, I'm going to go ahead and put -- Mr. Moy,20

if you could put 15 minutes on the clock there, and Ms.21

Greenaway, we have your slide deck in front of us and you can22

begin whenever you'd like.23

MS. GREENAWAY:  Okay.  Thank you for giving me the24

opportunity to speak this morning.  I just want to make a25
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first couple of points before I get into my slides.  So my1

husband and I, we're not unreasonably opposed to the Meyers2

improving their house, and we're not opposed to any addition3

at all.  We've consistently raised concerns about the effect4

of light, air and enclosure on our house.5

I don't think Mr. Meyers was doing this6

intentionally, but we have responded consistently and he's7

right, he did reach out in March and we're extremely8

appreciative.  We immediately responded after that reach out9

and, you know, said our number one concern is encroaching on10

our space and our light and our air, and the sense of11

enclosure.  We again responded, you know, in June and then12

again in August as he indicated.  13

We appreciate that the Meyers have made changes14

to their initial designs.  We really appreciate that they're15

working with us, but we still think that the current design,16

as it's been uploaded, has substantial adverse impacts to us17

and I'm going to now go into my presentation and tell you18

why.19

So Exhibit 1 is an overview, Google or Google20

Earth.  You can see the blue box is the proposed addition. 21

So we're at 312 and the Meyers are 310.  So we're just north22

of the Meyers.  So my husband, Sam and I oppose the addition 23

because it's going to reduce the amount of air flow, light,24

line of sight, sense of privacy.  It's going to increase the25
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sense of enclosure.  1

Our kitchen and our office upstairs/our spare2

bedroom and the backyard are our most used spaces in our3

house.  The character and scale and pattern, as you view4

this, view our row of houses from the back, we have a public5

alley back there.  It's going to deviate from the existing6

homes, and our concern also is that the proposed addition7

will set up precedents for other homes on our block to build8

two story additions.  9

Right now, there's no two story additions on our10

block there and we're afraid that this will set precedents11

and then increase that sense of enclosure on our block. 12

So with the next three slides, I'm going to13

demonstrate how our site lines will be impacted.  So each14

slide is set up exactly the same.  In the lower left hand15

corner you have an image picture of the rear of our house. 16

Then the window is circled in black.  To the right are the17

drawings from the architect, and in blue you can see the18

proposed addition, and that impact of the addition.19

In green is the existing sight line that you would20

see from the window that is circled in the left, and then in21

red is how our sight lines will be reduced.  So this is one22

of our really big concerns.  So this is our first floor as23

you view from our dining room.  The next slide, Exhibit 3. 24

As I said, it's set up exactly the same with the image.  So 25
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this is our view from our upstairs spare bedroom/my office. 1

I work from home about two to three days a week, so I use2

this space a lot.3

Once again you can see that there will be an4

impact.  It's not as drastic as the first floor, but there5

will be an impact to our sight lines from that window. 6

Finally, this view is from our kitchen door.  I'm looking at7

Exhibit 4, and we have a window on our door, both on the door8

itself and up above to which allows more light.9

And so once again you can see the blue with the10

addition and the green with the existing sight line, and the11

red part on there is just to show how our sight lines will12

be impacted.  Moving on to the next slide, the next two13

slides I'm going to demonstrate how are -- we feel the14

quality of our lives are going to be impacted. 15

I'm going to make reference to the zoning regs,16

and specifically the addition to building or accessory17

structure, Section 5201.3.  So Item No. A, which talks about18

light, air available to neighboring properties should not be19

impacted.  This is our principle objection to this proposal. 20

The applicant states or the applicant and the application21

states there will be minimal impact to our property, though22

we have consistently raised this issue, that it's one of our23

biggest concerns.24

We submit that the light and air shall be unduly25
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affected by a reduction of the ground level open court from1

space essentially that is now currently 10 feet by 10 feet 2

to a space that is five feet wide and by 15 feet long.  So3

what these images are showing, on the top you have the4

existing.  So to the left, these were pulled from the sun5

study and I've got the 10 feet there that shows what, the6

amount of space that we currently have.7

Then to the bottom, it shows how that space will8

be reduced.  So what we're really concerned about is building9

out to the north, which is towards our property.  10

The next slide, Exhibit 6, so addressing the11

privacy and use and enjoyment of neighboring properties shall12

not be unduly compromised.  We submit that the enjoyment of13

our property will be compromised.  What amounts to an 8 foot14

wall by 15 feet along our southern property line.  15

Then finally Item C, which states that "shall not16

substantially visually intrude upon the character, scale and17

pattern of the houses along the subject street frontage." 18

We submit the proposed addition is out of character with the19

character, scale and pattern of the existing group of houses20

built to the same pattern.  The basic character of the rear21

aspect of these houses is based on a repeating series of open22

courts and window placement.  This proposal eliminates the23

court entirely on the 310 side.24

Finally at the bottom of this slide, this is25
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something that I would like to raise at this time.  We really1

appreciate, as the applicant stated, that they have been2

working with us and they were going to pitch the roof towards3

the north, towards our house to help reduce the -- reduce the4

decreased light.5

However, we have greater concerns about the6

drainage and the ability to maintain say gutters and things7

like that.  So we request that the pitch be changed to the8

west.  So finally in closing, just to summarize, my husband9

and I oppose this addition as it currently stands.  We do not10

oppose any addition and we do not oppose improving their11

property.12

But the reasons are the reduction in air, light,13

line of sight and sense of privacy, increase in sense of14

enclosure.  These are our most used spaces.  The character,15

scale and pattern of our whole block will be different, and16

this is going to set precedents for others on our block to17

build two story additions.  We feel this is going to18

negatively impact our quality of life.19

CHAIRPERSON HILL:  Okay.  Thanks, Ms. Greenaway. 20

Well, does the Board have any questions for Ms. Greenaway?21

VICE CHAIRPERSON HART:  Thank you very much for22

the presentation.  Very, very helpful to see this.  Do you23

have a -- I understand that you're saying that you would24

prefer to have the roof pitch the other direction toward the25
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south.  Do you have other, and I'm sorry if I missed it, do1

you have another -- do have another option that you would2

like to see, that you would like to have the court, the court3

on the first floor, that portion back?4

MS. GREENAWAY:  Yes, and so this is -- as I was5

saying, this is our biggest objection, is building to the6

north towards our house.  So just for correction of what you7

just stated, we would like the pitch to be pitched towards8

the west, which is towards the back fence of the house, not9

towards the south.  That would take it to the other side of10

their house.  But there's an alley on the other side of their11

house.12

VICE CHAIRPERSON HART:  Yeah, okay.13

MS. GREENAWAY:  So we would still gain some14

benefit from the pitch, but not have the water and things15

fall off onto our property.16

VICE CHAIRPERSON HART:  Okay, and the other issue17

that you would have is that the north, the courtyard on the18

first floor, that courtyard fill, infill would gaining access19

to any gutter or anything would be -- or the water would be20

coming actually toward your house also?21

MS. GREENAWAY:  Yes, yes.22

VICE CHAIRPERSON HART:  And so that's also why23

you're kind of against that aspect of it?24

MS. GREENAWAY:  Yes.  So to address your second25
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item though about the filled in section and so yes, this is1

our biggest concern.  We sent the Meyers a proposal last2

week, requesting that that small section that is in between3

our houses, we'll call it the dog leg on it, can we please4

put that to the west instead of to the north.  And to the5

west, however, that means getting another variance because6

it's -- it means breaking the 20 foot setback variance. 7

So we asked if we could put that square footage8

not towards our house but to the west.  We also requested,9

though, that pull the -- basically leave the house as it10

stands now with the distance between our two houses, meaning11

don't move the second story to the north and don't move the12

first floor to the north.  So as Mr. Meyer indicated, right13

now the current drawings show the second floor moving to the14

north 13 inches.  15

We're asking to not have that at all, but put all16

the extra square footage on the west side of the house, which17

we've indicated over and over that we're fine with building18

to the west on the first floor.  We have a first floor19

addition on our house.20

VICE CHAIRPERSON HART:  I think I understand and21

--22

MEMBER JOHN:  I'm lost.  So is this on the back23

of the house?  You would like to put the extension more24

towards the back of the house and not fill in the dog leg?25
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MS. GREENAWAY:  That's correct.1

MEMBER JOHN:  Okay.2

MS. GREENAWAY:  I mean we don't want the second3

story, you know, building way back.  But as the second story4

is proposed now, we're fine with the direction to the west. 5

We're not okay with it to the north.  But yes, we're asking6

for that dog leg to be moved to the first floor on the west7

side.8

VICE CHAIRPERSON HART:  And then for the sight9

lines, that would maintain.  I mean currently what do you see10

out of that first floor?  I mean just to be fair, sight lines11

usually are not something that we look at, only because it's12

not -- it is -- there is no right for us to have a view.  I13

mean it is -- we're in an area that is a very urban area that14

has, you know, buildings that are very close.  15

These are attached buildings.  Actually they share16

a very odd hallway shed storage area, but that's not17

something that we typically look at just because it is -- we18

understand that there are -- that is more subjective about19

what people will, you know.  Some people don't want anything. 20

They don't want anything back there.  But we do have to kind21

of deal with that.22

But I was just wondering what you see out of that23

first floor now, given that there's a fence that's there. 24

Are you above the fence?25
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MS. GREENAWAY:  Yes, and that's where -- so we are1

about -- the fence comes maybe halfway up our window.  So we2

can see over, we see over the fence.  So we're raised up a3

couple of feet above our house itself.  So our kitchen is at4

-- so you have the ground level.  Our kitchen is about a foot5

or two above the ground level, and then you go back to the6

dining room where you're asking that question.  That's7

another foot or so higher.8

So we can see over the fence, and with this9

addition though we will not able to see.  It's going to be10

about three feet over that fence, and so it's really going 11

to be obstructing and making us feel more enclosed.12

VICE CHAIRPERSON HART:  Thank you.13

ZC COMMISSIONER SHAPIRO:  Thank you, Mr. Chair. 14

Questions for you, Ms. Greenaway.  I'm just, I want to make15

sure I understand what your bigger objections are, because16

you have a number of objections about how the Meyers are17

approaching this. 18

But it sounds like there's some that matter less19

to you and some that matter more.  So I'm looking at the20

exhibits that you have.  Just take a second and look at the21

exhibits, and you know, where's the compromise for you on22

these exhibits?23

MS. GREENAWAY:  Can you see -- do you want me to24

just prioritize what my objections basically?25
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ZC COMMISSIONER SHAPIRO:  Yes.1

MS. GREENAWAY:  Okay.  The objection is building2

to the north on the first and second floor.  3

ZC COMMISSIONER SHAPIRO:  Well if my4

understanding's correct, on the second floor building, and5

I may be misreading this, on the second floor building to the6

north, I think it's a foot.  Is that right?7

MS. GREENAWAY:  Right.  So that's much better. 8

We can live with that, but it's really that dog leg there.9

ZC COMMISSIONER SHAPIRO:  So that's what I want10

to make sure.11

MS. GREENAWAY:  Okay.  I think number one would12

be the dog leg, which is now going to be right up on our13

property and it's going to be 9 feet high and 15 feet long,14

or 8 feet high and 15 feet long.  That's it right now.15

ZC COMMISSIONER SHAPIRO:  Okay, okay.  That's16

clear.  Thank you Mr. Chair.17

MS. GREENAWAY:  Sure.18

CHAIRPERSON HILL:  Okay, thanks.  I've got a19

couple of questions I guess.  So for Mr. Meyer, but Ms.20

Greenaway, I guess just  as -- kind of as we're going through21

this I mean, and I know I guess you went to the ANC meeting22

I would assume? 23

MS. GREENAWAY:  Yes, but I was -- we were out of24

town during the initial ANC meeting, where the Zoning25
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Committee of the ANC met.  But luckily Mark and Jay were nice1

enough and let me present at the next ANC meeting.2

CHAIRPERSON HILL:  Okay, and then those are your3

commissioners?4

MS. GREENAWAY:  Yes.5

CHAIRPERSON HILL:  Okay, and then you had a chance6

to look at the Office of Planning's report?7

MS. GREENAWAY:  Yes.8

CHAIRPERSON HILL:  Okay, I mean I'm just trying --9

and I know it's really -- we see this a lot.  I mean people10

come here all the time.  I mean you guys are neighbors. 11

Somebody has an objection.  It's too bad that you have an12

objection, but and I thought that there was a chance, I13

guess, that you guys might have worked this out last week. 14

That's why we put you back here again, a week.  15

But also you hadn't had a chance to look at those16

plans because it was last minute.  I guess I'm just kind of17

clarifying that, you know, they're here for a special18

exception, which is something that is actually within the19

regulations.  And then we have go to through these criteria20

to see whether or not we -- I mean you're making a good21

argument as to what you're saying.  You looked at the22

criteria and the standards as what is unduly affected, right?23

And so that's -- I'm just kind of pointing out24

that they're not here for a variance they're here for a25
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special exception.  In terms of Mr. Meyer, so then what --1

I mean have you heard about -- I mean basically you would be2

going back farther, and I don't know if your architect even3

looked at it programmatically if that was something they4

could do or not, and then you might be here for different5

kinds of relief as well, which might start you off back at6

the beginning and who knows if the Office of Planning would7

have been, you know, for something that might have been a8

variance relief as opposed to a special exception.  So did9

your architect look at that?10

MR. MEYER:  He did, and I have some notes from11

him.  I'm happy to kind of read his thoughts on what that --12

like we would have more -- we'd have to go back through the13

process basically.  There would be a lot more -- would you14

like me to read what he's saying?15

CHAIRPERSON HILL:  I was just curious.  Meaning16

would it work for your program?  Like what would, how would,17

because then you'd be -- it would be a narrower like, you18

know, longer, farther back expansion.  19

MR. MEYER:  It would not.20

CHAIRPERSON HILL:  Okay, all right.  Okay, all21

right.  Ms. Greenaway, do you have questions oh I'm sorry. 22

Mr. Meyer, do you have any questions for Ms. Greenaway on the23

presentation?24

MR. MEYER:  I do.  I have a couple for Ms.25
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Greenaway.  The one thing that I -- I wanted to understand1

what your opinion on what unduly met, because we've -- from2

the start of this, we understood we could maybe go a third3

floor.  We could take, you know, the upstairs all the way to4

the property line.  We've not done those things, so we feel5

like we've not unduly affected you.  So I'm curious what6

unduly to you is, because I think that word right there7

really affects this discussion and it's kind of gotten in the8

way of our compromise and our talking for the past couple of9

months.10

MS. GREENAWAY:  So the unduly is building towards11

our property line, and particularly on the first floor all12

the way to our property line.  That is unduly to me.  I use13

that space.  I have a garden there.  We have our woodpile14

there.  I walk to that garage there, my garden hose.  I use15

that space, so that is unduly to me, to have an eight front16

structure now immediately right up against my property line.17

MR. MEYER:  But would you agree you can still do18

all those things with our property addition?19

MS. GREENAWAY:  It's a sense of enclosure --20

CHAIRPERSON HILL:  That's okay, Mr. Meyer.  She21

explained what she thought was unduly.  You got another22

question?23

MR. MEYER:  The other question I have, or I don't24

know which statement, but there was on Slide 8, exhibit --25
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I don't know what exhibit it is, but there's a mention that1

--2

CHAIRPERSON HILL:  Are you speaking of what was3

handed out to us?4

MR. MEYER:  Yeah, Ms. Greenaway's slide, Slide 8.5

CHAIRPERSON HILL:  Uh-huh.6

MR. MEYER:  There's a statement there that basic7

character of the rear aspect of these houses is based on a8

repeating series of open courts and window placements.  I do9

want to note that every single house is different.10

CHAIRPERSON HILL:  That's all right.  Do you have11

a -- it's okay, I understand.  12

MR. MEYER:  No questions.13

CHAIRPERSON HILL:  Unfortunately, it's not like14

Jeopardy, okay.  All right.  So I'm going to turn -- anybody15

else have anything else?  Okay.  I'm going to turn to the16

Office of Planning.17

MS. VITALE:  Good morning Mr. Chair, members of18

the Board.  Elisa Vitale with the Office of Planning, and I19

think we actually briefly covered our report.  But I will20

rest on the record in support of the applicant's requested21

special exception relief, and I'm happy to answer any22

questions.23

CHAIRPERSON HILL:  Okay, Ms. Vitale.  Just for me24

again, could you please walk us through kind of your analysis25
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and how you're getting -- I mean this always hinges on1

"unduly," and so if you could kind of like walk us through2

that?3

MS. VITALE:  Certainly.  I think this is -- it's4

a modest addition that's within the maximum permitted height. 5

It doesn't violate the rear addition rule.  It's not going6

beyond 10 feet past any adjoining property.  So the applicant7

is only seeking special exception from lot occupancy.  It's8

under the 70 percent.  9

We see additions like this in the rowhouse10

neighborhoods in the District all the time.  These are often11

small houses and this is a way to create additional space and12

make these homes more livable for growing families.  So I13

think in this particular case, the applicant is not fully14

building out the second floor.  They are setting back the15

proposed addition at the second level from the property line.16

So that helps provide additional separation,17

additional kind of space between the two properties.  So I18

think that was with respect to privacy of use and enjoyment. 19

As far as light and air, there is the existing dog leg at 31220

5th Street, and so that -- you know again, it's not, the21

applicant's not fully filling in the space at the second22

floor.  They're not going -- they're not encroaching on a23

required rear yard.  There's no side yard requirement.  This24

is a rowhouse zone.25
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So you know, lot line to lot line development is1

contemplated in this zone.  We don't believe the addition2

would impact the character of the streetscape, nor would it3

be out of character with other properties in the square when4

viewed from the alley.  This is in fact a split zone square,5

so you have RF-3 properties as well as mixed use properties,6

and I would say that court, you know, that shared court or7

dog leg configuration isn't consistently present throughout8

the square.9

So I don't think this addition would be out of10

character with other properties when viewed from the alley11

in the square.  This isn't the Capital Precinct Zone and they12

did receive approval from the Architect of the Capitol. 13

Again, I think that speaks to kind of consistency of14

character for the area.  15

This would require a review by the Historic16

Preservation Review Board or, if it was delegated to staff,17

it would be reviewed by Historic Preservation Office staff. 18

They would also look to the character of the addition and19

ensure that it was consistent with the Capitol Hill Historic20

District.  I think that covers all the points in the 520121

criteria, so hopefully that addresses why the Office of22

Planning is supportive of the requested relief, and I'm happy23

to answer any other questions.  Thank you.24

CHAIRPERSON HILL:  All right thanks, Ms. Vitale. 25
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Hey Mr. Moy --1

(Pause.)2

CHAIRPERSON HILL:  -- someone may be stuck in the3

elevator, which is not a good morning for anybody.  Okay. 4

Did anybody have any questions for the Office of Planning?5

VICE CHAIRPERSON HART:  Yeah.  Just Ms. Vitale,6

if you could just let us -- I know you just somewhat talked7

about it, but E5202, which is a Capitol, what do you call8

that, the Capitol Interest Zone.  I know that you did9

describe some of this.  You're thinking that, you're saying10

that it's compatible with the present and proposed11

development of the neighborhood as required in that zone,12

consistent with the goals and mandates of the U.S. States'13

Congress and Title V of the Legislative Branch Appropriations14

Act of 1976, National Plan for the Future Development of the15

Capitol Grounds and Related Areas. I think that's -- the16

analysis wasn't in the OP report, and I just wanted to make17

sure that that was -- we have -- that's the referral to the18

Architect of the Capitol, and we have their memo in the19

record.  So I believe that's been addressed.20

VICE CHAIRPERSON HART:  Okay, okay.  I just wanted21

to double-check, and you've also said that this is -- while22

there may be some impacts, this is -- it didn't rise to the23

level of unduly?24

MS. VITALE:  That's correct.25
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VICE CHAIRPERSON HART:  Could you talk a little1

bit about -- I'm trying not to get into speculation, but what2

is that?  Is there a way to figure out what that level of3

unduly is?  How do you all see that term?  Like it is4

shadowing on the entire backyard of a neighbor.  It is -- it5

would be helpful, I think, to understand that.6

MS. VITALE:  Well, we review each case7

individually and look at the plans and all the information8

that's provided in the record, and we look at the evaluation9

criteria.  So for 5201, for special exception relief in this10

instance, the criteria speak to light and air available, and11

whether or not that would be unduly affected.  Each case is12

evaluated on the criteria independently.  I can review how13

we evaluated this case again, if that is what you're looking14

for.15

VICE CHAIRPERSON HART:  You don't have to do that16

again.  I mean you had it there.  I just wanted to see if you17

could provide us a little bit more information on that kind18

of --19

MS. VITALE:  Each case is evaluated independently.20

VICE CHAIRPERSON HART:  Yeah, okay.  Thank you.21

MEMBER JOHN:  So if I can just follow up.  So22

you're saying that there would be some impact, but not23

necessarily excessive impact?  Is that what you're really24

saying, because I think that's where "unduly" gets us to25
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something that's excessive.1

MS. VITALE:  I mean certainly in this case, the2

applicant is constructing an addition.  So there is an3

impact.  They are adding onto the house.  They're not4

maintaining the existing footprint, and in this instance as5

I stated, that that addition doesn't encroach into the6

required rear yard, it doesn't violate that 70 percent7

maximum lot occupancy.  It goes to the property line at the8

first floor, which is a condition that is contemplated by the9

rowhouse zone in which the properties are located.10

They are setting back the addition at the second11

floor, so I think that mitigates even any impact.  So we look12

at each case and evaluate the situations on its merits for13

each case.14

MEMBER JOHN:  Okay, thank you.  15

CHAIRPERSON HILL:  Can you guys do me a favor and16

just shut the doors.  If there's anybody who's near a door,17

just shut it.  Thank you.  Ms. Greenaway, do you have any18

questions for the Office of Planning?19

MS. GREENAWAY:  No, I don't have any questions.20

CHAIRPERSON HILL:  Okay.  Mr. Meyer?21

MR. MEYER:  No, Mr. Chairman.22

CHAIRPERSON HILL:  Okay.  Mr. Meyer, I've got a23

question for you.  As far as like the ANC meeting, can you24

tell me kind of how that went with you guys?25
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MR. MEYER:  So we met with the ANC twice.  The1

first one was the special zoning, smaller meeting.  That was2

smooth, seeing we explained our case and they said they'd3

take it.  There weren't a lot of questions.  There were a4

handful of questions.  5

The second meeting was after Ms. Greenaway6

submitted the party opposed status, and then we went to the7

bigger ANC meeting.  She stated her case and I said I8

disagree, but it's up to you as the ANC to make a9

determination, and they voted 4-0 to I believe in our favor10

and that's how it went.  It was really kind of uneventful.11

CHAIRPERSON HILL:  Okay, all right.  Was12

Commissioner Eckenwiler there?13

MR. MEYER:  Yes.14

CHAIRPERSON HILL:  All right, okay.  Let's see. 15

Is there anybody here who wishes to speak in support?  Is16

there anybody here who wishes to speak in opposition?17

(No response.)18

CHAIRPERSON HILL:  Okay.  Mr. Meyer, what you get19

now is rebuttal, which means you can rebut anything that's20

been said, and then Ms. Greenaway can ask questions of your21

rebuttal.  And then there will be a conclusion, and then22

we'll see where we get.  Do you have any rebuttal?23

MR. MEYER:  I think I was getting into a rebuttal24

when I didn't ask the questions.  I'll state that and then25
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I can --1

CHAIRPERSON HILL:  Sure.  You can go ahead and say2

whatever you want to say then.3

MR. MEYER:  Okay.  Well I don't think it's unduly4

encroaching on the property.  Obviously, we have tried hard5

to whittle back the design to show that, and then the only6

other rebuttal I wanted to make is that the rowhouses, I7

think there's four of us that sit there, we do have a general8

same structure.  But each one of our houses' back ends are9

different.10

Ms. Greenaway's, their property goes back the11

furthest.  Our has a little water closet.  The Peltzman12

family, theirs doesn't go that far back, and there's another13

neighbor that actually has the dog leg filled in like we're14

proposing.  So there's a little bit of flavor on every one15

of them.  So that's the only thing I wanted to clarify. 16

Everything else is fine.  Thank you.17

CHAIRPERSON HILL:  Okay, thanks.  Ms. Greenaway,18

do you have any questions on that rebuttal?19

MS. GREENAWAY:  No, no questions.20

CHAIRPERSON HILL:  Okay.  I'm going to go ahead21

and give you a couple of minutes to do a conclusion, as well22

as you, Mr. Meyer, and then we'll see where we get.23

MS. GREENAWAY:  I wasn't ready for that.  So I24

don't have much more to say.  I think I went through my25
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presentation.  I gave you everything.  I guess what I would1

like to say though is that we really do not want that court2

part filled in.  If there any way that we can possibly have3

that shifted to the west, that is what we would really like4

to go forward with.5

I understand that's going to require another6

variance.  I understand also that the Meyers are under a time7

constraint, and this has already taken a long time to get8

here.  But we would really appreciate it, to move the first9

floor addition to the west.  Thank you.10

CHAIRPERSON HILL:  Okay thanks, and I'm sorry. 11

I don't know whether I misspoke or not.  It wouldn't be a12

variance; we would be here for another special exception in13

terms of the 10 foot rule.  But you're correct, they'd be14

back here again with something else.  Mr. Meyer, do you have15

anything in conclusion?16

MR. MEYER:  I just appreciate the time to present17

our case, and put it in your hands.  Thank you.18

CHAIRPERSON HILL:  Okay, great.  All right.  I'm19

going to go ahead and close the hearing.  Is the Board ready20

to deliberate?  Okay.  I can start.  It is, you know, I mean21

I'm disappointed that we can't figure out a way that this22

would work for the neighbor.  I mean I think that I would23

agree with the Office of Planning in terms of what their24

analysis was, in terms of, you know, that it is a modest25
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addition.1

I mean they are not coming over as far as they2

could have come over.  They're not building up as much as3

they could have possibly built up, and I think that the4

applicant has made a good faith effort to try to do what they5

can with the neighbor.  6

I do, however, understand the feelings of the7

neighbor and as everything that comes before us when the8

change happens something, you know, I mean sight lines again,9

as my colleague has mentioned, is not something that is10

something within our purview necessarily, but light and air11

is, and I don't think that this is necessarily being unduly12

affected. 13

And so I do believe they meet the criteria.  In14

addition to that, I do see that, as was mentioned, that the15

ANC was also in favor of this application.  They also thought16

that they met the criteria.  The Capital Hill Restoration17

Society, and again as far as my opinion, I believe that they18

have met the standard for us to grant the application. 19

However, I do understand and appreciate the testimony of the20

neighbor.  But I will be voting in favor.  Is there anyone21

else who would like add anything?22

VICE CHAIRPERSON HART:  No, only that I think23

that, you know, we continue to struggle with the -- I24

shouldn't say "struggle."  We continue to have conversations25
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and discussions about the unduly compromised and the word1

"unduly," and I think that that is -- it is a difficult --2

of the aspects of the criteria, that is probably one of the3

harder ones to deal with.4

But in some ways, it's the "I know it when I see5

it," and I don't think that this is unduly impacts, affects6

or impacts.  I understand that it does and it will provide7

an impact, but I don't think it rises to the unduly affecting8

that we have in the zoning regs.  I also would agree with the 9

Office of Planning, their report, which is recommending10

support or approval of this application.11

I guess the Capital Hill Restoration Society, they12

voted to support but it was subject to letters of -- oh,13

letters of support from the neighbors.  So I'm not exactly14

sure where that -- how that lands.  But regardless, I still15

would be in support of the application and I guess the16

Architect of the Capitol, also as you voted, stated that they17

had no objection as well.  So that's it.18

MEMBER JOHN:  Mr. Chairman, I too support the19

application.  I thought that the Office of Planning did a20

very thorough analysis of why this application meets the21

standard under 5201 as amplified by the Office of Planning's22

testimony this morning.  In particular, there can be impact. 23

So if you fill in the dog leg, there would be some impact. 24

So the question is, is there excessive an excessive impact25
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on light and air because of that addition. 1

Unfortunately, I cannot reach an agreement or2

reach a conclusion that says that filling in the dog leg by3

13 inches is undue and/or excessive.  So I believe the4

applicant has met the criteria.  I understand that having the5

dog leg filled in would be difficult for the neighbor and6

appreciate the testimony.  However, we're bound to follow the7

regulations where they lead us, and this is a special8

exception.  It's not a variance, and so if the applicant9

meets the criteria, then we must, you know, grant the10

application.  So I will support the application.11

CHAIRPERSON HILL:  Okay yeah, and to the unduly12

comment, I mean again, we've seen this before.  We've seen13

things that are  even more undue and we still seem to get to14

where they meet the criteria.  I mean I don't know, and we've15

talked about this before, that there was like a metric of16

some kind.  But then it sits a little bit difficult without17

the metric.  But nonetheless.  Okay.  I'm going to go ahead18

and make a motion to approve Application No. 20097 as19

captioned and read by the Secretary and ask for a second.20

MEMBER JOHN:  Second.21

CHAIRPERSON HILL:  Motion made and seconded.  All22

those in favor say aye?23

(Chorus of ayes.)24

CHAIRPERSON HILL:  All those opposed?25
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(No response.)1

CHAIRPERSON HILL:  The motion passes, Mr. Moy.2

MR. MOY:   Staff would record the vote as 4 to 03

to 1.  This is on the motion of Chairman Hill to approve the4

application for the relief requested.  Seconding the motion5

is Ms. John.  Also in support Vice Chair Hart and Zoning6

Commissioner Peter Shapiro, no other Board members7

participating sir.8

CHAIRPERSON HILL:  Okay, great.  Thank you.  Thank9

you all very much.10

MR. MEYER:  Thank you.11

(Pause.)12

Application No. 20117, Naomi Glassman and Kopano Majara13

 MR. MOY:   All right, thank you Mr. Chairman.  So14

if we can have the applicant to the table.  This is to Case15

No. 20117 of Naomi Glassman and Kopano Majara, K-O-P-A-N-O,16

M-A-J-A-R-A, and I'd like to read the caption into the17

record. 18

Captioned and advertised for special exceptions19

under Subtitle D, Section 5201 from the pervious surface20

requirements of Subtitle D, Section 308.3, alley, centerline21

setback requirements, Subtitle D, Section 5004.1, and22

pursuant to Subtitle X Chapter 10 for an area variance from23

the lot occupancy requirements, Subtitle D, Section 304.1 to24

construct an accessory garage structure with a roof deck in25
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the R-3 Zone.  This is at 4614 4th Street, N.W., Square 3249,1

Lot 111 and --2

CHAIRPERSON HILL:  Is that the applicant or that's3

the architect?  So there's nobody here?4

MR. MOY:   No, he's here.5

(Off mic comment.)6

MR. MOY:   So if I may, Mr. Chairman, the7

representative representing the client is an architect.  His8

name is Michael Gallagher, and he's requesting two things. 9

Mr. Chairman, he's requesting to postpone the application for10

three weeks at least, as well as requesting an ASL11

interpreter.12

CHAIRPERSON HILL:  Mr. Gallagher, did you get13

sworn in?14

(Off mic comment.)15

CHAIRPERSON HILL:  Could you please stand and get16

sworn in by the Secretary?  Please.17

[WITNESS SWORN.]18

MR. MOY:   You may be seated.  Thank you.19

CHAIRPERSON HILL:  Okay.  Mr. Gallagher, one20

moment.  Have a seat, have a seat.  Thank you.  Is there21

anyone here wishing to testify on behalf of this application,22

either in support or opposition or any party status here?23

(No response.)24

CHAIRPERSON HILL:  Okay.  Mr. Gallagher, we're25
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going to postpone  this case, okay.  We'll postpone it for1

three weeks okay, and we'll have an interpreter, okay.  Mr.2

Moy, does that work for the calendar?3

MR. MOY:   All right, Mr. Chairman.  So three4

weeks from today places us at October 23rd, and so we have5

nine cases plus a modification of consequence on that day.6

CHAIRPERSON HILL:  So it will work more or less? 7

Okay.  Mr. Gallagher, thank you very much.  Bye-bye.8

(Pause.)9

CHAIRPERSON HILL:  10 what 23rd?10

MR. MOY:   October 23rd.11

(Pause.) 12

Application No. 20107, Mary Kangethe13

MR. MOY:   All right, thank you Mr. Chairman.  So14

before the Board is Case No. 20107 of Mary Kangethe, did I15

pronounce it correctly?  K-A-N-G-E-T-H-E, as amended for a16

special exceptions under the residential conversion17

provisions of Subtitle U, Section 320.2, Subtitle C, Section18

1504 from the penthouse setback requirements of Subtitle C,19

Section 1502.1(b) and 1502.1(c), to construct a third story20

rear and side addition that would convert a semi-detached21

principle dwelling unit into a three unit apartment house22

with rooftop access, penthouse in the RF-1 Zone at 641 Quebec23

Place, N.W., Square 3034, Lot 167.24

CHAIRPERSON HILL:  Is the applicant here?  If they25
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could come forward.  Great, thank you.1

(Pause.)2

CHAIRPERSON HILL:  Good morning.  If you could3

please introduce yourselves for the record?4

MS. KANGETHE:  My name is Mary Kangethe.  5

MR. DORMAN:  And I'm Kendall Dorman with Wiebenson6

Dorman Architects. 7

CHAIRPERSON HILL:  Can you spell your last name8

for me sir?9

MR. DORMAN:  Dorman, D-O-R-M-A-N.10

CHAIRPERSON HILL:  Okay, great.  Thank you.  All11

right.  Mr. Dorman, are you going to be presenting to us?12

MR. DORMAN:  I can be, sure.  I thought I would13

just be on the record with OP's report if that would be okay,14

but if not I can present.15

CHAIRPERSON HILL:  Okay, I'm sorry.  I wish it16

could be.  Okay, you have to present.17

MR. DORMAN:  Okay.18

CHAIRPERSON HILL:  So you have to kind of tell us19

why you are meeting the criteria in order for us to grant20

this application.  So if you'd kind of walk us through what21

it is that you are trying to propose, as well as again how22

you're meeting the criteria for us to grant the application,23

and then we'll see if we have any questions for you.  Just24

so the audience knows, we're going to take a quick break25
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after this, and then I will be back on the schedule1

afterwards.  2

Mr. Dorman, I'm going to give you 15 minutes on3

the clock just so I know where we are, and you can begin4

whenever you like.5

MR. DORMAN:  Okay, thank you.  I'll probably just6

read most of it off the burden of proof.  7

CHAIRPERSON HILL:  That's fine.8

MR. DORMAN:  Yeah.  This is a single family house9

at 641 Quebec Place, N.W., Square 3034, Lot 167.  It's in an10

RF-1 Zone and the improvements of the property consist of an11

existing two story row dwelling with a partial attic space. 12

The applicant, who is also the owner who intends to live in13

one of these units, is proposing to alter the existing attic14

space and construct a three story addition above the existing15

building footprint and add a three story plus cellar addition16

to the north and to the east.17

The owner proposes to convert the building into18

a three unit condominium apartment house, and the owner19

intends to live in the second floor unit.  The proposed20

addition includes a penthouse stair enclosure to access the21

roof deck and to maintain rooftop equipment, probably solar22

arrays and some HV equipment.  Accordingly, we're requesting23

the special exceptions previously noted.  So we are on the24

end of the row, on the alley.  25
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Abutting the property to the south is Quebec1

Place, N.W.  The building is a semi-detached single family2

residence and the applicant is proposing to construct a 4753

square foot, three story L-shaped addition to the west and4

to the north, and a third story addition to the property on5

top of the existing structure. There is a five foot6

side yard along the alley to the west, and a 20 foot rear7

yard to the north, which includes two 9 by 19 parking spaces. 8

The new addition does not extend beyond the existing front9

facade of the building, and the applicant has maintained much10

of the existing front facade as possible. 11

Changes to the front facade include restoring a12

door at the porch roof, which was requested by the ANC, and13

the rear addition does not extend more than 10 feet beyond14

the adjacent neighbor to the rear.  A railing has been added15

to the roof on the existing covered porch, which probably16

existed before because it's seen on the other houses on the17

block.18

The existing master roof to the east and the west19

parapet are to be extended to allow for the third level.  And20

then a penthouse stair enclosure is to be added for roof21

access.  The lot coverage for the property will be 55.622

percent, which is less than the 60 percent that's allowed.23

CHAIRPERSON HILL:  All right, Mr. Dorman.  Hold24

on one second.  Let's see if your applicant is just stepping25
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out for some water I assume, and unfortunately I'm going to1

have to wait for her because --2

VICE CHAIRPERSON HART:  Can I ask a question?3

CHAIRPERSON HILL:  Sure, go ahead.4

VICE CHAIRPERSON HART:  Okay.  So I was looking5

at the drawings themselves, and I'm a little bit confused by6

the drawings.7

MR. DORMAN:  Okay.8

VICE CHAIRPERSON HART:  And the confusion is does9

the roof deck go along the entire roof, because it doesn't10

show it in the drawings.  But they're in the section that you11

provided, it does have somebody standing like in the front12

of the building.  But I couldn't figure out how they got13

there if they didn't come on the -- up the stairs, because14

there's no other way to get up there.15

MR. DORMAN:  Right.16

VICE CHAIRPERSON HART:  So I'm -- and what I was17

looking at, I was looking for the -- where your most recent18

drawings were.  I think it's Exhibit 46, the last one.19

MR. DORMAN:  Yes.20

VICE CHAIRPERSON HART:  So what I'm talking about21

is oh, where is this?  So page A-117.22

MR. DORMAN:  Yes.23

VICE CHAIRPERSON HART:  Which is I think page24

nine, I understand that the -- and the drawing that we're25
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looking here is the roof plan, and it shows the -- I see the1

deck, I see the stairs, which are in the back of the2

building, and I see where the solar array option is.  The3

deck stops at a -- it's just in the back.  4

But there's an area that's on the front of the5

building that shows up in the next drawing, A-118 that has6

a person there, and I don't know how that person got there,7

because there isn't a way for that person to get there.  I8

was trying to think is that actually supposed to be a deck9

or I just, I just don't understand what I'm looking at.10

MR. DORMAN:  It's basically the roof.  That person11

would be shown about where the HVAC equipment is there.  It's12

the back of the mansard roof.  So they're not actually on the13

deck, they're on the roof.  The deck is mostly primarily to14

the north, where it's showing on that drawing on 117.  15

VICE CHAIRPERSON HART:  Okay.  So why extending --16

okay.  So the reason that I thought you were extending the17

roof was so that there would be -- I think it's four feet18

high, so I was thinking maybe that's for a railing.  So that19

there is a front railing that is there, and then the20

elevation, if you look at the front elevation, there is a21

railing above the -- on the addition that you have.  So that22

would then lead me to think that, if you look on the next23

page, A-119, there is a railing on that, on that -- you24

actually see the person again.  But there is a railing that's25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



52

up there.1

So then I was on the addition, which is on the2

left-hand side of the proposed south elevation.  So then I3

just started getting confused as to what I was looking at,4

trying to understand if that, if the deck is only on the5

back, or if there's some way of getting to the front and then6

you need to have some, you know, something there to provide,7

to provide some safety for people that are walking to the8

front of the building.9

If you don't, if there does need to be a railing,10

then it still seems a bit odd to extend the roof because the11

dormers and the roof pitch are just really out of proportion,12

and it just -- it just started me getting more confused as13

to why that was there.  So if you could explain if that is14

a railing where the roof extends up.  If it isn't, that's15

fine.  But why was the roof extended if that's not necessary16

for a railing?17

MR. DORMAN:  Right.  The roof was extended to get18

the third floor floor to ceiling height, and then it was19

extended another four feet to get a parapet which is a life20

safety kind of thing.  So there is the extension there.  We21

have extended the parapets around almost all of the project,22

except for there is a railing at the -- that would be the23

southwest corner.  That's where the addition is.  So there24

is a railing there to kind of break it up basically.25
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VICE CHAIRPERSON HART:  Yeah.  It just seems, I1

don't know.  It just seems -- some of that seems just strange2

to me.  I mean, you could have a raising around the deck and3

then not have to have a four foot parapet, you know.  That's4

kind of for show.  It doesn't have necessarily -- maybe I'm5

wrong and I just don't quite understand that.6

The reason I bring that up is that, and I'm pretty7

sure that you're looking for -- there are changes, changes8

in that roof structure that I just, I couldn't quite9

understand, and I was trying to get there.10

MR. DORMAN:  Okay.  As far as the railing, we11

could move the railing back I guess.  I don't think that12

that's going to change too much because we still need some13

sort of a way to keep you from falling off the roof.  So it14

would affect the west facade if we were to do that.  I can15

try to provide a drawing that might be a little clearer to16

what we're extending.17

(Pause.)18

VICE CHAIRPERSON HART:  I'm done with the19

questions.  I just was trying to figure that out.20

CHAIRPERSON HILL:  Actually Mr. Dorman, I'm a21

little interested.  I mean how you got to this design, what22

you were just trying to maximize what you could do?  It's an23

interesting design, so that's why I'm just trying to -- just24

curious.25
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MR. DORMAN:  The program was, you know, to fit1

three condos in here, and we did stay below the maximum2

height.  We did stay below the maximum lot coverage, and we3

have three floors with normal floor to ceiling heights.  4

CHAIRPERSON HILL:  It's just an interesting5

design, that's all.  I mean, I think it's an interesting6

design.  All right.  Does anybody have any more questions for7

the applicant?  Oh, actually I do have one more.  You did8

reach out to the property owner, the adjacent property owner9

about raising the existing or affected chimney at 639 Quebec10

Place; is that correct?11

MR. DORMAN:  We did.12

CHAIRPERSON HILL:  Okay.  So we'll probably if13

whatever happens here, that will end up being kind of a14

condition, because you'll need that in order to move forward,15

a letter in the record.16

MR. DORMAN:  That signed letter's in the record. 17

All the OP requirements that they asked for had been18

submitted in to the record.19

CHAIRPERSON HILL:  Okay, great.  Thanks.  I can20

also ask -- oh, I see it right on 48.  Okay.  I can also ask21

OP some questions.  Okay.  Does anybody have any questions22

for the applicant?23

VICE CHAIRPERSON HART:  Just one other question. 24

The brick that you -- you currently have HardiePlank on the25
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side?  I think OP was looking for --1

MR. DORMAN:  I want to do a metal siding of the2

color that kind of complements the slate of the roof.  There3

is a little bit of discussion with OP that would happen.  I4

don't want to do HardiePlank there though.  It's kind of a5

cost, you know, it's a cost factor.  I think the metal's6

going to be a little bit more.  The brick is probably going7

to be a lot more if we do that.  But I'm not looking to do8

HardiePlank.9

VICE CHAIRPERSON HART:  Oh okay.  I read something10

wrong.  It says siding is metal cement board option.11

MR. DORMAN:  Okay, I'm sorry about that.12

VICE CHAIRPERSON HART:  So I read that as being --13

I think you were just saying that it's, it could be one of14

those.15

MR. DORMAN:  That was in an earlier on schematic.16

VICE CHAIRPERSON HART:  Okay.17

CHAIRPERSON HILL:  So everybody just hates18

HardiePlank.  All right.  I'm going to turn to the Office of19

Planning.20

MR. MORDFIN:  Good morning.  I'm Stephen Mordfin21

with the Office of Planning, and the Office of Planning does22

recommend approval of this application.  The applicant did23

conform to the three conditions that the applicant had, that24

the Office of Planning had recommended.  The Office of25
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Planning does recommend that the side be a brick.  That's a1

design requirement pursuant to, excuse me.  So under Section,2

I'm sorry.  It's Subtitle -- it's 320.2, Subtitle I, sub (i)3

and then under that number, rather I'm sorry, it's (k).  The4

Board of Zoning Adjustment may require special treatment in5

design, screening, exterior or interior lighting or building6

materials.7

That's what the Office of Planning is using to8

recommend that it should be brick, to make it more consistent9

with the existing houses on that street, and also with the10

existing structure that is there now, just to make it more11

cohesive.  So therefore we recommend that a brick similar to12

the existing that's on the house today be used on that new13

extended wall on the west side of the property, west side of14

the structure.15

CHAIRPERSON HILL:  So the Office of Planning is16

opposed to what the applicant is suggesting?17

MR. MORDFIN:  Yeah.  We would recommend -- Office18

of Planning recommends that it be made of brick.19

CHAIRPERSON HILL:  Is the Office of Planning in20

opposition if it's not made of brick?21

MR. MORDFIN:  I don't know that we'd be in22

opposition.  We just think that that would -- 23

CHAIRPERSON HILL:  Okay, all right.24

MR. MORDFIN:  It would just improve the appearance25
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of the building.  It would make it more consistent with the1

existing rowhouses and make it more consistent with the2

existing house.  I know it's not going to be exactly the same3

but --4

CHAIRPERSON HILL:  Okay, sure.  Mr. Shapiro.5

ZC COMMISSIONER SHAPIRO:  Thank you, Mr. Chair. 6

Just building on what your question --7

CHAIRPERSON HILL:  Mr. Dorman, could you turn that8

microphone off?  I've got feedback, sorry.9

ZC COMMISSIONER SHAPIRO:  For Mr. Mordfin, so why10

didn't you have that as a condition of approval?11

MR. MORDFIN:  We didn't add that as a condition12

of approval, but thought that that would just -- we13

recommended it.14

ZC COMMISSIONER SHAPIRO:  But I'm trying to15

understand why you didn't have it as a condition of approval,16

as opposed to a recommendation?  I'm just trying to make17

sense of the distinction.18

MR. MORDFIN:  Right.19

ZC COMMISSIONER SHAPIRO:  I get the distinction. 20

I'm just trying to figure out why you, why you made that21

distinction?22

MR. MORDFIN:  Well, we made the distinction, it23

was based on a design.  The Office of Planning -- it doesn't24

have to be that way.  Some of the other ones that we made a25
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condition of approval we felt were more important for the1

appearance of the building.  If it's not brick, it can be2

made to look -- the house still can be made to look, you3

know, the design can still work with different materials as4

has been recommended by the applicant.5

ZC COMMISSIONER SHAPIRO:  Okay.  Thank you, Mr.6

Chair.7

CHAIRPERSON HILL:  Go ahead.  Sure, sorry.8

VICE CHAIRPERSON HART:  The applicant stated that9

they would be looking for something similar to the slate10

roof.  So a color that would be very different from brick.11

MR. MORDFIN:  It would be different from brick,12

but you know, if it is a color similar to the slate roof then13

it does, it is consistent with other aspects of the house.14

VICE CHAIRPERSON HART:  So it's more about color15

than it is about materiality?16

MR. MORDFIN:  Yeah.  Well, it's about both.  It's17

about how it looks and how it works together.18

VICE CHAIRPERSON HART:  And would you want to have19

something that was a smaller scale?  I mean, the metal pieces20

can be made to be different sizes, but are you looking for21

something that has a smaller scale as opposed to a large22

sheet or a large -- are you getting to that detail as well?23

MR. MORDFIN:  I wasn't getting to that detail. 24

I think if the architect sees that this would work, then I25
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wouldn't go so far as to recommend a scale for it.1

VICE CHAIRPERSON HART:  And I also see that you're2

supportive of the mansard roof, or at least they're3

requesting a waiver from that?4

MR. MORDFIN:  Yes, we are supportive of that.5

(Pause.)6

MEMBER JOHN:  So one question.  Do you have a7

comment on the ANC's suggestion?  So the ANC suggested that8

there could possibly be some impact on the neighborhood, on9

the character of the neighborhood because of the side10

addition?  They didn't condition -- what I'm trying to see11

if their support is conditioned on that comment, but I don't12

think it is.13

MR. MORDFIN:  I saw, I saw their comments that it14

would change it from what it is today, where there was three15

different kinds of rowhouses in a pattern.  Granted, this16

would be the only one that would be raised to three stories,17

which is permitted.  They don't need any approval from the18

BZA to do that.  It would also be similar in height to the19

house directly across the alley from them, which faces 7th20

Street.21

So it would also be three stories, and also this22

is an end unit and also end unit rowhouses, when they're a23

little taller, they kind of make bookends out of rows of24

rowhouses.  So therefore, I don't see that this would be a25
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design issue.1

MEMBER JOHN:  Thank you.2

CHAIRPERSON HILL:  Just to clarify with the3

applicant, Mr. Dorman you're also -- you understand the4

waiver that the Office of Planning is also speaking to in5

320.2(h), and I guess from the rooftop architecture.  So6

we're going to add that and you agree with that?7

MR. DORMAN:  I do.8

CHAIRPERSON HILL:  Okay.9

MR. DORMAN:  Thank you.10

CHAIRPERSON HILL:  All right.  Anybody have any11

more questions of the Office of Planning?  Does the applicant12

have any questions for the Office of Planning?13

Mr. Dorman, I've got a question, okay.  Is the14

applicant -- was this built as -- I'm sorry.  Was this15

purchased as a development property?  Like I'm just curious. 16

So you found this as a property that you wanted to develop?17

MS. KANGETHE:  Yes.18

CHAIRPERSON HILL:  Okay.  I'm saying it wasn't in19

the family or anything, you didn't live there?  I'm just20

curious.21

MS. KANGETHE:  I believe this is 1980.22

CHAIRPERSON HILL:  Oh wait.  So you're developing23

the property that you lived in?24

MS. KANGETHE:  Yes.25
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CHAIRPERSON HILL:  Good for you, all right, okay. 1

Let's see.  Is there anybody here wishing to speak in2

support?  Is there anybody here wishing to speak in3

opposition? 4

(No response.)5

CHAIRPERSON HILL:  Is there anything else the6

applicant would like to add at the end?7

(No response.)8

CHAIRPERSON HILL:  All right, I'm going to close9

the hearing.  Is the Board ready to deliberate?  Okay.  Just10

about the whole thing with the condition on the brick.  Like11

I kind of like the site, I mean what the architect was12

mentioning.  I don't -- but I'm no -- I'm not an architect,13

so I didn't really have an issue with the materials that were14

being suggested.  15

I do think that the applicant has met the burden16

of proof in order for us to grant this application.  I17

thought it was an interesting design.  I'm really excited to18

hear that somebody who's living in that house can actually19

now develop it, and that's something that is always a great20

thing to be able to hear.  And then also the Office of21

Planning, I agree with their analysis in terms of why they're22

meeting the criteria for us to grant this application.  The23

ANC was also in support.24

The ANC did mention some questions in terms of25
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like concerns they had about architectural character.  I1

think we've kind of spoken to that, and I don't think that2

we thought that it was going to be out of place.  In terms3

of the larger massing and precedent, I mean I don't, I don't4

know whether this is going to be a precedent or not.  I mean5

we kind of look at these on an individual basis.6

So you know, this is kind of what is before us. 7

There were a number of letters in support.  So again, I8

believe they've met the criteria and I'll be voting in favor. 9

Who else would like to add something?10

VICE CHAIRPERSON HART:  Only that I, I have had11

some, as you heard, some questions about some of the12

architectural choices and decisions in the case.  I don't13

think that it would necessarily keep me from voting in favor. 14

I just find that there were just some odd, in my mind odd15

choices.  I understand that the ANC had asked about, were16

concerned about kind of larger massing and the precedent and17

the other floor.  The floor is actually allowed under zoning.18

The larger massing I understand somewhat.  But I19

will say that this is on an alley, at least one side is on20

an alley, so you won't have that type of condition.  There21

will only be that type of condition when you are next to an22

alley.  So the vast majority of the properties on the block23

would not have that ability to, you know, build out to the24

side because they are connected to the other houses next to25
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them.1

So I just wanted to make those few points.  I2

would be again in support, but I have this -- the few3

questions, the issues that I raised earlier, I think they4

weren't enough to keep me from voting for it, so I'll be5

voting for the application as well, and I guess that we're6

-- I was saying for you, we're changing the -- we're adding7

the relief as well, the waiver.8

CHAIRPERSON HILL:  Anyone else?9

MEMBER JOHN:  Mr. Chairman, I don't have anything10

substantial to add to what was already discussed.  I support11

the application.  I would just note that I don't recall if12

you mentioned the chimney and the agreement with the neighbor13

to extend the chimney so --14

(Off mic comment.)15

MEMBER JOHN:  Pardon?  There is a letter in the16

exhibit, thank you.17

CHAIRPERSON HILL:  All right.  I'm going to go18

ahead and make a motion to approve -- oh, I'm sorry Mr.19

Shapiro.  Did you have anything to add?  Make a motion to20

approve Application No. 20107, as captioned and read by the21

Secretary, including the waiver from 320.2 concerning the22

rooftop architectural element, and ask for a second.23

MEMBER JOHN:  Second.24

CHAIRPERSON HILL:  Motion made and seconded.  All25
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those in favor say aye?1

(Chorus of aye.)2

CHAIRPERSON HILL:  All those opposed?3

(No response.)4

CHAIRPERSON HILL:  The motion passes.  Mr. Moy. 5

MR. MOY:   Staff would record the vote as 4-0-1,6

this on the motion of Chairman Hill to approve the amendment7

to the relief that's being requested in the application, to8

added 320.2, the waiver of that plus seconding the motion was9

Ms. John.  Also in support Vice Chair Hart and Zoning10

Commissioner Peter May.  No other Board Members present.  11

VICE CHAIRPERSON HART:  That would be Zoning12

Commissioner Peter Shapiro.13

MR. MOY:   Oh, what did I say?14

VICE CHAIRPERSON HART:  You said Peter May.15

MR. MOY:   Oh, oh, terribly sorry.  Zoning16

Commissioner Peter Shapiro.17

CHAIRPERSON HILL:  Okay, great.  Thank you Mr.18

Moy.  Thank you very much.  All right.  So once again19

everybody, we're going to take a break, and then we're going20

to come back and probably hear two cases and then take lunch,21

and then just for the record, I'm going to recuse myself from22

Application 20061 as well as 20104, and then we'll probably23

have lunch.  So you'll be in the capable hands of Mr. Hart,24

and we'll be back in like ten minutes.  Thank you.25
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(Whereupon, the above-entitled matter went off the1

record at 11:18 a.m. and resumed at 11:36 a.m.) 2

VICE CHAIRPERSON HART:  Okay, Mr. Moy.  I think3

we can start back up again.4

Application No. 20061, MDP 1353 Wisconsin LLC5

MR. MOY:   Okay Mr. Vice Chair.  The Board is6

reconvening  in public hearing session and it is at or about7

11:40 let's say, and I believe it is -- I'm sorry, once I8

find my page.  Oh, here we go, okay.  If I can have parties9

to the table to Case Application No. 20061 of MDP 135310

Wisconsin LLC, captioned and advertised for area variance11

from the floor area ratio requirements, Subtitle G, Section12

402.2.  This would renovate existing commercial retail space13

and to covert the existing residential units into office14

space in the MU-4 Zone.  This is at 1353 to 1355 Wisconsin15

Avenue, N.W., Square 1243, Lot 812.16

VICE CHAIRPERSON HART:  Thank you very much.  If17

we could, introduce yourselves from my right to the two of18

you up there, okay please.19

MR. UTZ:  Sure.  I'm Jeff Utz with Goulston and20

Storrs, counsel for the applicant.21

MR. MARTIN:  Good morning.  I'm Chris Martin.  I'm22

the applicant.23

VICE CHAIRPERSON HART:  Good morning.  So -- oh24

yeah sure, sure.25
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ZC COMMISSIONER SHAPIRO:  I just want to note that1

I've reviewed the record and I'll replace Mr. Hood as the2

participating Board Member in this case.3

VICE CHAIRPERSON HART:  Thank you very much for4

doing that.  So before we start, I guess we have had somewhat5

of a hearing.  I guess we started the hearing on this a few6

months ago, and let's see.  We got some new -- I think these7

are already -- the information you provided is stuff that's8

already in the record, or is it new?9

(Off mic comment.)10

VICE CHAIRPERSON HART:  Okay.  I just saw these11

two documents, I wanted to make sure.12

MR. UTZ:  Yes, thank you.  One of them is the13

presentation and another is a letter from our architect.  But14

both are in the record as of yesterday evening.15

VICE CHAIRPERSON HART:  Okay, thank you.  So we16

have started this hearing several months ago, and we're now17

continuing it.  There were a few questions that we requested18

some information on or a few items we requested information19

on.  If we could, just kind of keep it, the focus narrowed20

on that that would be helpful, just so that we can proceed21

through this hearing in a fairly timely manner.  And you can22

begin when you'd like.  I'm looking for my timekeeper.23

MR. UTZ:  Ten to fifteen minutes should be more24

than enough for us to get through it.25
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VICE CHAIRPERSON HART:  Okay.  Mr. Moy, if you1

could put 15 minutes on and we'll go from there, and you may2

begin whenever you're ready.3

MR. UTZ:  Great, thank you.  Well thank you again4

for letting us come before you today.  We will pick up where5

we left off, although I just wanted to note up front that6

John Linam, our project architect, had a conflict with7

today's hearing date and time, so he's not able to attend. 8

But we submitted a letter from him that he drafted yesterday9

and put it in the record last night to address some of the10

kind of open points that will hopefully be helpful to kind11

of move some of the open items along, and we're happy to12

speak to that letter as well.13

But just picking right up on our previous hearing,14

this is the summary of the application.  We're just asking15

for relief from Section G402.2.  This specifically eyeballs16

down to the .37 FAR of non-residential space in its location17

on the third floor.  18

Globally, there's a 1.87 FAR for this building,19

2.0 FAR commercial is allowed on the first and second floor20

here.  We're asking to essentially have .37 of an allowable21

pot of commercial space located on the third floor instead22

of only on the first and second floor.23

So getting right to the open items from the prior24

hearing, this slide just summarizes the Board's request for25
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additional information.  The first one is the summary of the1

confluence of factors, which we detailed in our submission. 2

We can run through all of those in the subsequent slides, but3

the gist of it that there are several exceptional conditions4

here that all contribute to creating a practical difficulty,5

actually a series of practical difficulties if strict6

compliance with this particular regulation, G402.2 is indeed7

enforced and then there is no adverse impact on the zone plan8

in this case.9

You also requested a study of the sky lights and10

the HVAC locations on the roof, this various equipment11

configuration.  We submitted a study that did do that, which12

we can walk through today as well.  13

You also asked for additional plans detailing the14

alternate studies that were done to the proposed solution,15

basically how we might be able to shift around different use16

types and configurations of the structure on the property to17

achieve a zoning compliant pathway, and we provided several18

alternatives that did do that, along with the implications19

of each.  There's a study of the efficiency of each of those20

that I think is very telling for what we're requesting here21

today.22

And then the fourth item that you requested was23

an economic analysis of kind of the impact of residential24

space on the third floor, which we also included in the25
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record.  So with that, I'm happy to walk in, walk through1

these in further detail.  2

The first item is the detailed discussion of the3

confluence of factors consideration under -- that was4

submitted in our prehearing submission.  I would say that the5

most important one that I think we want to really kind of6

highlight is this first one, where there's an architectural7

pair of houses here.8

This is an unusual evolution of this property. 9

These used to be two separate structures, and they were fused10

into one structure, two lots fused into one lot that now11

operate as one building.  So one of the legacy elements of12

that, along with being a set of historic buildings already13

that are contributing to this historic district is that there14

is this immovable load-bearing wall that runs right down the15

middle of the property, and there's only so much that can be16

one with it.17

So it already kind bisects the property and gives18

rise to some significant impacts on configuration of the19

space and what you can kind of do with that space.  We20

submitted an email from the Historic Preservation Office and21

then a letter from Goulston and Storrs architectural22

historian as Exhibits 52-A and 52-B, to support this concept23

of the impacts of the historic structure here.  So those are24

Exhibits 52-A and 52-B.25
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The second item on this list is the small floor1

plates that have been created by the nature of the historic2

buildings themselves.  It is really difficult to get multiple3

uses in buildings like this, particularly to have a mixed use 4

building with three uses.  It really taxes the efficiency. 5

It taxes the operation of a set of structures like this, to6

try to figure out a way forward with three uses.7

The third item here is the configuration of the8

historic structures themselves.  This configuration has9

created design challenges that limited the number of windows. 10

It also limited the ability to locate skylights in the rear11

portion of the third floor, which then had the trickle down12

effect of constraining the viability of residential on the13

third floor at that location. 14

The fourth item here is the building efficiency. 15

As I mentioned before, if there is a requirement to have16

three uses here, the infrastructure that's required to17

service those uses, the core so to speak, the stairs, the18

hallways, access, trash, all the things that go with each one19

of those uses, really taxes the building in a way that makes20

it not viable.21

The alternatives that we'll get to under I believe22

it's .3 from the further information request will really23

detail those elements in a greater fashion.  The next item24

on this slide is the impact on the 1st floor.  To have25
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residential on the third floor would require this kind of1

core element, infrastructure element to run all the way down2

to the 1st floor in this case, which then would tax the3

retail space on the 1st floor.4

A, you wouldn't have as much of an already limited5

pot of retail on the first floor, and then B, you would have6

two entry points along the streetscape, which would obviously7

be not ideal for retail to have the street exposure limited8

in that way.  The next point is the impact on rental9

viability.  The inability to expand office to the third floor10

severely constrains the ability to get office tenants.  11

We have a broker's report in the study that says12

basically the second floor alone, which is about 2,300013

square feet, wouldn't cut it in this market.  It needs to be14

more like three to four thousand square feet to actually get15

a tenant here, and that is exactly what getting the third16

floor online for office space would do.17

The next bullet is the vacancy and state of18

disrepair.  As we talked about previously, all the units on19

the second and third floor have been vacant for ten or more20

years.  I think ten is pretty conservative.  The condition21

of that space is highly dilapidated.  There's fire damage,22

there's mold, there's just years of kind of neglect that need23

to be restored as part of this project.  So it does not --24

it is not conducive to a residential renovation right now.25
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So with that, I can turn it over to Chris to talk1

about this response and the skylight element and the2

alternatives.3

MEMBER JOHN:  Mr. Utz, can I ask a couple of4

questions before we get too far?5

MR. UTZ:  Sure.6

MEMBER JOHN:  What is the present configuration7

of the building?  Are we looking at two townhouses?8

MR. MARTIN:  There are currently two townhouses9

that are on the same lot.10

MEMBER JOHN:  Is there -- okay.11

MR. MARTIN:  So this, on this particular slide,12

there is between a 24 inch and an 18 inch party wall between13

the buildings that runs the length of the buildings.  The14

elevations are the same.  The floor elevations are the same,15

but that condition runs through the middle.16

MEMBER JOHN:  Okay, and where is the entrance to17

the -- to each section?18

MR. MARTIN:  So the entrance is off -- to the19

right of the plan is Wisconsin Avenue.  There are four20

entrances on Wisconsin Avenue currently.21

MEMBER JOHN:  Are those entrances on Wisconsin22

Avenue?23

MR. MARTIN:  Correct.  So two entrances for the24

retail currently, and two entrances to go up to the second25
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and third floors.1

MEMBER JOHN:  Okay, and how many -- how many2

residential units exist now on the second floor?3

MR. MARTIN:  This currently has six residential4

units that have been vacant for over ten years.5

MEMBER JOHN:  Right, but they're both -- they're6

on the second and the third floor?7

MR. MARTIN:  There's one on each -- in each8

building on the second floor, and there are two in each9

building on the third floor.10

MEMBER JOHN:  Okay.  All right, thank you.11

VICE CHAIRPERSON HART:  And is the reason for the12

residential not being viable because of the configuration of13

the units?14

MR. MARTIN:  I think that contributes to the non-15

viability today.16

VICE CHAIRPERSON HART:  How large are they?17

MR. MARTIN:  They're about 300 to 500 square feet. 18

The common area is fairly efficient the way that it's19

designed, with the way the cores come up today, which I can20

skip ahead to.  But I do want to clarify that the --21

VICE CHAIRPERSON HART:  You don't have to.  I just22

want to -- I was just -- because we have that line of23

questioning, I just wanted to make sure I understood that. 24

You can start with this.  That's fine.25
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MR. MARTIN:  Okay, very good.  Thank you.  So the1

skylight study is fairly impactful to the building itself. 2

This and the core are the two main challenges that we deal3

with.  So again, just to orient you, to the right-hand side4

is Wisconsin Avenue.  The left-hand side is the alley, and5

then the wall in the top is the adjoining wall to the6

Georgetown Theater.7

So today, there's only natural light through the8

front, through Wisconsin Avenue and through the rear of the9

building.  In order to be able to upgrade the services to the10

building, to get them up to energy compliance, we need a11

considerable amount of space to be able to put the equipment12

on top of the roof.  So what we've illustrated here is a13

mechanical platform with screening to be able to house that14

equipment, as well as access to the equipment through the15

roof hatch, as well as the ability to service the equipment16

behind it, with a five foot setback off of the party walls.17

So that five foot setback does not allow18

sufficient space to be able to -- for fire code to be able19

to have skylights, whereas in front of the platform and the20

screening there is the opportunity to be able to put21

skylights in to illuminate the living areas of apartments or22

part of office space, depending on how the configuration23

works.24

VICE CHAIRPERSON HART:  And in back?25
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MR. MARTIN:  And in back, the five feet, the five1

feet isn't sufficient to be able to fit skylights in.  But2

really where we would need to target skylights for the living3

spaces is sort of the midpoint of the platform going east to4

west.  I wish -- I can skip ahead too, if that would be5

helpful to see how that flows down into the spaces below.6

VICE CHAIRPERSON HART:  Just so -- before you7

leave here, what's the current configuration of the -- what's8

on the roof now?9

MR. MARTIN:  No screen.  There are two skylights10

today, and  two access points because again, the two11

buildings were merged at one point.  I'm not entirely sure. 12

Can I -- no, I can't use the cursor.13

VICE CHAIRPERSON HART:  There's actually the14

screen that is in front of you, directly in front of you you15

can draw on.16

MR. MARTIN:  Oh, oh cool.  Sorry.17

VICE CHAIRPERSON HART:  Well, you know.  Moving18

into the 21st century I guess.19

MR. MARTIN:  So there are existing lightwells here20

and here, and those also serve as the rooftop hatches to be21

able to access the top.  Because this building hasn't been22

improved in over 30 years, there's a series of equipment23

strewn across the roof for air conditioning, but it's24

certainly not anywhere close to the amount of tonnage25
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required to be able to efficiently heat and cool this1

building.2

So the north penetration, sorry, the south3

penetration adjacent to the Georgetown Theater is within that4

five feet for fire code.  So that has to go away.  For any5

upgrade of the building, that skylight would have to6

disappear. 7

The other one in the middle could be there. 8

However, that aligns on top of the staircase.  It does not9

align over where the units are, and we are not proposing the10

move the existing staircases because the structure of both11

buildings are integral to that.12

We're proposing in our variance request to fill13

in one of the staircases, but not to physically move the14

staircases.  Would it be helpful for me to --15

MEMBER JOHN:  One quick question.  Can you show16

us where the staircases are now?17

MR. MARTIN:  Yes.18

MEMBER JOHN:  So if you keep this slide, so19

imagine --20

MR. MARTIN:  Sorry.  I'm -- let me just get to the21

right page.  The location of the stairs in this picture are22

where the stairs are today.  So those skylights that I drew23

crudely align, existing skylights align with the landings of24

those staircases today.  Correct, thank you.25
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MEMBER JOHN:  And where are the bedrooms now?1

MR. MARTIN:  So we looked at about --2

MEMBER JOHN:  Currently.3

MR. MARTIN:  Right.  So currently -- forgive me. 4

I did not have the current plans on.  Our original5

presentation did have the current.  We can switch back over6

to that if that would be helpful.  But it's fairly consistent7

with what we've drawn for Option A.  So Option A illustrates8

a bedroom in the rear of both of the two units.9

The only difference that we have done in this10

drawing is that we put in a core to get trash and services11

out of the back of the building.  So where that core extends12

today, right here, is where the corresponding bathroom is13

right here.  So this bathroom, there's a bathroom just like14

that right there, but the configurations of the units are15

almost identical to this.16

And the front units today are actually two bedroom17

units.  They're about six feet to seven feet wide.  18

ZC COMMISSIONER SHAPIRO:  Before we -- 19

MR. MARTIN:  Sure.20

ZC COMMISSIONER SHAPIRO:  Before we go down there,21

can I -- I just want to understand this skylight issue again. 22

You said you were filling in one of the stairwells?23

MR. MARTIN:  What we're proposing in our -- we're24

proposing in our base case is to fill in, fill in this25
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stairwell right here.1

ZC COMMISSIONER SHAPIRO:  So did you consider that2

as some kind of a light well or there could be skylights3

above that?  I just --4

MR. MARTIN:  We did not, no.5

ZC COMMISSIONER SHAPIRO:  And how come?  6

MR. MARTIN:  Well, this is only --7

ZC COMMISSIONER SHAPIRO:  I mean maybe it just8

doesn't technically --9

MR. MARTIN:  Sorry.  This staircase is only from10

the first floor to the second floor, and then we're proposing11

to fill in the staircase right here.  But that aligns with12

the mechanical platform.  So we would -- we would end up13

having to -- and could there be a skylight right there? 14

There could.  It might be constrained because of the position15

of the HVAC equipment.  16

ZC COMMISSIONER SHAPIRO:  Yeah, but that might be17

-- there's more to it than a simple suggestion from me.  But18

you know, if that's a threshold issue, it seems like there19

may be a solution to this.20

MR. MARTIN:  Well, it's one of a number of issues. 21

It's the core.  It's the skylights.  It's the physical layout22

of the units, and that's really what we've struggled with on23

this project, to preserve the units.  24

(Pause.)25
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(Off mic comment.)1

MR. MARTIN:  Sure.  So this is an evaluation of2

the efficiency of the building, based off of -- we ran about3

a dozen different scenarios, but we focused on four of them. 4

So the top is the base case as presented, with a 90 percent5

efficiency and a third floor efficiency of 93 percent. 6

Option A, which has four units, preserves four units of7

residential on the fourth floor, on the third floor excuse8

me, results in a building efficiency of 79 percent and a9

third floor efficiency of 76 percent.  Option B-1 and B-2 --10

ZC COMMISSIONER SHAPIRO:  I want to -- I just want11

to make sure I understand.  When you're saying efficiency,12

you're talking about how much of this base actually gets13

used?14

MR. MARTIN:  Correct, because of the core factor.15

ZC COMMISSIONER SHAPIRO:  Okay, thanks.16

MR. MARTIN:  Yep.  In B-1 and B-2, those are both17

variations of the same thing.  In one case, we said if we18

were to do the by right 1.5 FAR for commercial, let's put19

that commercial in the front of the space and then apartments20

in the back.  Well, we know that apartments in the back don't21

work.  So then let's flip that and do apartments in the front22

and commercial space in the back for the third floor.  And23

then Option C is what if we just did just the commercial for24

the whole building and tore out, basically abandoned the25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



80

front two-thirds of the third floor?1

You'll note that the efficiency for the building2

is actually almost identical between A, B-1 and C, even3

though the third floor efficiency drops by 67 percent for4

Version C.  That's primarily driven because of the core5

factor.  6

So the green on these plans illustrates the core7

factor.  So in this case, this is Option A for the second8

floor, four small office suites which are narrow.  They're9

confined.  There are common area bathrooms to be able to10

support those suites, as well as dedicated entrance.11

Option A to the third floor, we took a quick look12

at this earlier.  The front, the front living spaces are13

actually passable.  There's natural light coming in.  They're14

not ideal because there aren't windows, but they work and15

they're better than the current two bedroom configurations16

that are too narrow.17

It's the rear that really we struggle with being18

able to get to be usable space, given how tight, narrow, dark19

and lack of the ability for the light.  Option B-1 as I20

mentioned, this takes into account office on the Wisconsin21

Avenue side of the building and the apartments in the back. 22

So you can see, we have the same limitations with the23

apartments in the back that we had in Option A.  Option B-224

takes the office to the rear and preserves the units in the25
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front, and it's a little choppy how Option B-2 works.  1

We're not entirely sure how an office user would2

make that space work with this big fireplace that's 24 inches3

wide sort of running through the middle of it.  And then4

Option C, you note the core factor is right here, and then5

we would just take out what would have been the front part6

and put skylights through, to be able to have much more7

usable office space.8

So this is an alternative view of the numbers and9

how the efficiency works for the building based off of those10

various configurations.  One of the challenges that we have11

with these various elements is just the operation of the12

building and the cost of the operation of that building.  So13

by having one office user where there's limited core factor,14

the cost of operating the building is efficient.15

But once we start to layer in these different16

uses, we have the cost of maintaining the core, cost of17

maintaining the common area bathrooms, the trash, trash18

cleanup and hauling out of the rear for an access for the19

tenants to be able to achieve that, as well as just the sheer20

cost.  So the cost to be able to build the additional spaces21

results in twice as many bathrooms and twice as many22

kitchens.  So the interesting thing is that the Alt A, which23

we put an economic analysis in for our submission for the24

last hearing, is actually 40 percent worse than the Alt C25
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economically.1

It's just kind of staggering that we're --2

basically if we took two-thirds of the entire floor of this3

building, we're better off doing that than trying to figure4

out the Alt A scenario.  So in summary, residential on the5

third floor is not financially viable for this project.6

MR. UTZ:  And the economic analysis is in the7

record.  It was submitted as part of Exhibit 52.  So there8

is an analysis that actually drills into the numbers behind9

this Alt A in the record, and shows that it is not a10

financially viable pathway for the third floor.  The other11

point, I just wanted to follow up one of the points that12

Chris made.  You know, there are some scenarios that show13

units in here, that  look kind of passable I think was the14

word he used.15

So that might be true for some of these scenarios,16

but then the adverse implications are on the rest of the17

building, you know, the core.  It doesn't take away from the18

fact that it spends a lot of core factor on all three floors19

to get to units that are just barely passable.  I just want20

to make that note, that it would come at a significant cost21

to make passable units in a very kind of constrained manner.22

Jumping ahead, I think that summarizes our23

responses and kind of our post-hearing/prehearing submission,24

responses to the four open items.  But I did want to spend25
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a couple of minutes talking about the -- just responses to1

the OP supplemental report, if we had a minute or two.  We're2

in over time here on our initial time.3

VICE CHAIRPERSON HART:  We've been asking4

questions though, that's fine.5

MR. UTZ:  Thank you.  I'll try to make it fast,6

but there's kind of just four main points that we wanted to7

respond to on two slides from the OP report, and it actually8

kind of goes back to the point that I was just making this9

first --10

ZC COMMISSIONER SHAPIRO:  You're responding to the11

supplemental report?12

MR. UTZ:  Yes.  The concept that the alternatives13

appear to be sufficient, it actually is related to what I14

just said, that while there are -- there are plans that show15

units in a way that is passable for those individual units16

in kind of a segmented review, like the two up on the front17

of the building where they have skylights and Wisconsin18

Avenue frontage.19

That comes at a great cost to the building's20

efficiency, and it takes a lot to get there.  So I don't21

think they actually are sufficient when you look at the22

building holistically.23

The second point that we wanted to address that24

the OP Design Division noted that there are additional25
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options that may result in larger units, and I would just say1

that we're not aware of other options that would be viable2

here.  Our architect spent a lot of time trying to come up3

with various alternatives, and we presented those that we4

knew were possible, shifting around the uses and trying to5

figure out anything.6

I mean we kind of brainstormed, which is actually 7

how we ended up at Alternative C, that takes out a third or8

two-thirds of the third floor.  Basically, you know, there9

are no other configurations.  There might be kind of10

deviations or additional characteristics added and taken away11

from them, but it wouldn't change the fact that the12

efficiency would be significantly harmed by introducing13

residential on the third floor here.  That's always the kind14

of, the theme that we just can't escape from.15

And then to the point, the larger point is kind16

of -- as we're in the variance framework here.  It's not17

incumbent on the applicant to study every single option,18

although I actually think we kind of, we came pretty close. 19

There are of course going to be other elements outside of20

that scope that we might not touch on every single one.  But21

the reality is that, you know, the strict application of the22

regulation showing a practical difficulty has been shown in23

the kind of broad strokes that it would take to bring an24

alternative to bear here.25
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The other two points that we just wanted to1

quickly touch on, the poor condition presents an opportunity2

to reintroduce residential uses, and basically I think this3

-- the response is since the residential is not viable, it's4

not -- we don't view it as an opportunity.  It's actually a5

significant cost to the rest of the project, and it harms the6

viability of this project to bring it there.  So it's not7

really an opportunity in this case.8

The fourth bullet, second bullet on this page,9

just that the residential uses on the third floor and if10

preferable on the second floor are consistent with the zoning11

and intent of the ME-4 Zone.  Our response to that this is12

-- it's a variance for the location of the non-residential13

space, not to have non-residential space at all on the14

property.15

2.0 residential would be -- a non-residential16

would be allowed on the property.  This is 1.87 FAR of non-17

residential space.  That is deemed in accordance with an MU-418

zone district.  Office use and retail are allowed as a matter19

of right in the MU-4.  So the use itself isn't an issue here. 20

This is an area variance.  This isn't a use variance. 21

There's no residential requirement at this location.22

So you know, we think that this -- our proposed23

use is very much in line with MU-4 zoning, the mixed-use24

district that it is intended to be and the immediate25
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surroundings.  So with that, we just wanted to provide a kind1

of summary of how this project does indeed meet the variance2

standard.  I won't go through all the confluence of factors3

elements again, but in the previous submission, we detailed4

just how long-standing that concept of a confluence of5

standards has been and then how we did indeed achieve the6

confluence concept.7

The practical difficulty element doesn't require8

demonstrating that every option is simply not possible, but9

rather requires showing that there are options that are10

unduly burdensome.  So basically strict compliance here would11

be unduly burdensome.  It is not, as I mentioned, to the12

substantial detriment of the public good or impairment of the13

zoning regulations, and in fact it would help revitalize this14

part of Wisconsin Avenue, in line with community requests,15

that the ANC and a wide variety of community organizations16

and neighbors are in support of this application.17

And then the last point is that the previous18

residential units in the building have been vacant for a long19

time, and that actually shows how, in part how residential20

is not -- it is not the kind of best use of these particular21

portions of this property.  So in this case, we're looking22

for the variance to allow this property, this resource to not23

unnecessarily lie fallow.24

VICE CHAIRPERSON HART:  Okay.  I had a question,25
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and I'm not sure who is best to answer it, but do feel free1

to speak up, either one of you.  So how do you -- how do you2

see the efficiency of this building as a historic structure3

versus a new building?  4

I mean, what are you thinking that -- are you5

looking for -- I mean, one of these you had that was 95, 936

percent or 90 percent efficiency.  What are you thinking of7

as your efficiency of this building as a historic building,8

which has some pre-existing, you know, things that you have9

to kind of deal with?  What are you looking at as your10

building efficiency?  Do you have a goal?  Do you have a11

particular --12

MR. MARTIN:  Oh, the proposed 93 percent is what13

our goal is.14

VICE CHAIRPERSON HART:  Yes, but as a historic15

building, are you thinking that that is kind of in line with16

that or do you think that that is more than that?  Do you17

think that that is --18

MR. MARTIN:  I think each condition differs.  I19

would say that depending on -- what's unique about this20

building is it's long and skinny, two long and skinny21

buildings adjoined.  There are a number of historic22

structures, as we even talked about earlier today, with 310,23

whatever the property address was on near Capitol Hill that24

have doglegs, and the preservation of those doglegs is25
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impactful to the efficiency of the building.1

In this case, we don't actually have doglegs. 2

These buildings have a nice rectangle shape, so in the3

context of the space, it's actually fairly efficient.  The4

issue we're dealing with is light and the physical separation5

between two walls that need to be penetrated.  So I would6

argue that this is -- or I would respond that this is7

probably in line with this type of a building.8

But if it were a different type of building,9

particularly one with a dogleg which many historic structures10

have, I think the expectations would be a lower efficiency11

ratio.12

VICE CHAIRPERSON HART:  And yeah.  I was -- and13

I appreciate that.  I think that the issue that I was kind14

of looking at is how do you have kind of breaks, punctures15

through the historic wall that separates the buildings and16

that creates some issue, because you know, when you do your17

office, there's still going to be a wall at least partially18

there, and I wasn't exactly sure how much wall, you know,19

HPRB or the Office of Planning or the Historic Preservation20

Office --21

MR. MARTIN:  I apologize.  I understand the22

question now.  So we can take out three sections of eight23

feet of wall and put a door in.  So of the roughly 60 feet24

of depth, we can take out about 27 feet of that.25
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VICE CHAIRPERSON HART:  Per floor?1

MR. MARTIN:  Per floor, correct.  But there are2

some considerations in terms of how that load carries down3

between the floors, and where those penetrations are to be4

able to take out those sections.  But we can't exceed more5

than eight feet of span.  6

From an office perspective what I like about that7

is it creates interesting spaces to be able to provide both8

common area spaces and more private work areas, be able to9

have more authenticity and the character that a number of10

firms are looking for right now, to be able to have open11

space and also enclosed space.12

VICE CHAIRPERSON HART:  And so you say it was 2413

feet of total --14

MR. MARTIN:  24 feet plus one three foot door,15

that's correct.  So 27 feet.16

VICE CHAIRPERSON HART:  Okay, thank you.  Does the17

Board have any questions for the applicant?18

ZC COMMISSIONER SHAPIRO:  I just want a little19

more clarity from you.  You talk a lot about the exception20

situation and you talk about undue hardship, and I'm getting21

this sort of mishmash of the two in my head.  So just22

elucidate for me clearly from your perspective.  You said the23

specifics are in the exceptional situation that I hear over24

and over again, and it's too long, skinny buildings.  But is25
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there -- do you have a few other points around that separate1

from undue hardship?  And then again, just in a nutshell, if2

your argument of undue hardship is just -- it's you know,3

it's either too expensive or you're not going to make enough4

money, you know.  Is it the expense or the reduced revenue5

or both?  6

MR. MARTIN:  So I'll let Jeff respond on part of7

the question.  But as the owner of the building, this is a8

quandary for me because we can tear out, we can abandon9

almost an entire floor and have a viable building, versus10

trying to figure out another floor.  That just seems like a11

total waste when we're already below the allowable FAR on the12

site.13

So to answer your question it's a little bit of14

both, and that's really where I struggle with it is I've15

never had this situation before where we're better off just16

saying forget about the third floor.  Just do it.  I think17

that's a real problem, and that's not the intent of what the18

code is.  So, Jeff?19

MR. UTZ:  Yeah, and to answer your question, we20

included in the appendix a more kind of refined list of the21

elements that were associated with the three prongs of the22

variance test to address this exact issue, because I think23

we agree there's a mishmosh going on with a lot of what we're24

discussing.  But the slide showing now is a list of all of25
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the exceptional conditions.  1

I would say that yes, the primary driver and the2

most unique of all is this kind of architectural pair3

concept, the third bullet up there, where we're inheriting4

a party wall that we can only take out so much of and trying5

to make what used to be two buildings operate as one building6

on one record lot.  But there's also, you know, the small7

floor plates, the limited windows, the existing commercial8

uses, the long term vacancy and the condition itself.9

I think all of those elements individually are10

exceptional conditions, but together they create a situation11

here that is difficult to strictly comply, and that kind of12

brings us to the next --13

ZC COMMISSIONER SHAPIRO:  But just go back to the14

previous one, because I mean some of these, I'm not sure how15

we read these as exceptional conditions.  Some of these, a16

number of these describe the properties up and down the17

street.18

MR. UTZ:  Yeah.  So I would say individually,19

those characteristics would not stand on their own to be an20

exceptional condition for relief.  But I think, you know,21

when paired together they start getting there, and then when22

paired with this architectural pair concept, they are there. 23

So it's the cumulative effect of all these elements that put24

us in this situation.25
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ZC COMMISSIONER SHAPIRO:  Thank you.1

MEMBER JOHN:  Just one follow-up.  So right now2

the two buildings function separately, with residential and3

commercial space in the two buildings, functionally?  They4

have two separate entrances.5

MR. MARTIN:  They have two separate entrances, but6

they function, they function in parallel.  Or maybe they7

don't function in parallel.  There's a nail salon in 1355 in8

the front of the second floor, and there was a tailor in the9

front of 1353 on the second floor.  The apartments behind10

them have been vacant for so long, I wouldn't call that11

functioning.12

But to answer your question yes, there are two13

separate staircases, but they aren't distinct for the14

residential versus the commercial uses.15

MEMBER JOHN:  So I have to tell you where I am,16

okay, and we're not deliberating, but I see two garden17

variety townhouses sitting side by side.  So I'm having a18

very hard time finding the exceptional condition, even19

looking at the confluence of factors because small floor20

space, that describes maybe a third of D.C., I don't know,21

downtown.22

Historic fabric, same thing.  Architectural pair,23

I don't know what that means.  It means to me two houses24

sitting side by side that function in other areas where there25
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are very nicely done renovations.  So I have difficulty with1

that.  Limited windows mid-block, that happens all the time. 2

Existing commercial uses, that's sort of standard. 3

Commercial on the bottom, residential on the top, long term4

vacancy.  Of course, the whole building is dilapidated.  5

And so I'm really having a hard time getting to6

this exceptional condition.  So I think that's what we're7

looking for guidance on, because we're looking at a variancy8

-- I mean a variance test, which has a higher burden and it's9

not whether or not we like the solution.  But it seems to me10

that this is a solution looking for a reason.  So that's sort11

of where -- what I'm thinking.12

ZC COMMISSIONER SHAPIRO:  Thank you.  I'm having13

the same issues as Board Member John on exceptional14

condition, but can you go to the next slide and let's sort15

of have a similar conversation around this too?  Where are16

we on, undue hardship?17

MR. UTZ:  --on the practical difficulty slide, and18

this is -- these slides were from the prior hearing, so these19

actually haven't been updated.  We weren't certain that we20

were going to talk about them until we put them in the21

appendix.  The alternatives, you know, the practical22

difficulties, the first one is the alternatives are not23

viable.  That's related to the second bullet, the inefficient24

floor plates.25
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You know, all of the color diagrams that we have1

earlier on in this presentation show the different cuts that2

this inefficiency and the percentages show the result of3

that.  Those are directly related to this architectural pair4

concept.  I mean it's true that the buildings would operate5

individually, you know, as they have for years.  I guess6

maybe they haven't really operated all that well on their7

own.8

But when they are combined together, that's a --9

it's a different consideration, you know.  It's different10

than the building next door on either side.  It's different11

than any of the buildings that I've seen in this area.  It's12

just not a common characteristic to have this kind of13

architectural pairing fused into one building.  And that14

leads us to this consideration where they have the stairways15

and the hallways are eating up so much of the building that16

it becomes an inefficient structure.17

And that has not just financial implications,18

which I'm probably jumping ahead on this bullet list, but it19

has operational considerations as well, where you have to20

have all of the infrastructure for residential uses, you21

know, the hallways, the trash, the security, mail room,22

everything, separate and apart but also created, kind of23

duplicated for the office and then also for the retail on24

this tiny little property.25
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So that kind of jumped into the third and fourth1

points, where it would over-complicate and overburden this2

small constrained historic building.  Circulation becomes a3

tax, essentially, on the ability to use this effectively. 4

The low levels of light and air is something that we've spent5

I  think a fair amount of time talking about last time, where6

the interiors or some of these units are just, they're7

stranded once this project is kind of online, once the8

renovation occurred and the new systems are in place.9

There's a place that's stranded, a kind of dead10

area in the middle of the third floor in particular, and that11

would also exist on the second floor if we had residential,12

but we're not proposing that.  The economic hardship is one13

of many considerations.  It's definitely not the primary14

consideration on this prong, but economic hardship has been15

deemed by the Board, deemed by the court an effective16

consideration towards achieving a practical difficulty17

standard.  18

There is the constraint on the marketability of19

office use.  We have the broker report in the record that20

talks about exactly that.  This is a broker that deals with21

office users in the Georgetown market and says that our22

second floor alone wouldn't cut it, that we need the third23

floor component to have a viable office offering here, or24

it's just going to kind of sit fallow.25
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And then the adverse impact on the first floor1

retail is something that we did talk about earlier today,2

where you're introducing a second core, a second set of3

stairs and accessways and such right through the middle of4

an already small area, and then also you're chopping up their5

street frontage, so that their store window, or whatever that6

experience is along Wisconsin Ave, is immediately broken up7

and interrupted again. 8

So we have this corridor where we're really trying9

to charge ahead with bringing more viable commercial uses,10

particularly during the day time, and we think that this11

project would actually take a step in that direction.  And12

it's designed to do exactly that.13

MR. MARTIN:  So I just want to underscore that14

part on the retail side for the ground floor.  The width, the15

interior clear width of 1353 and 1355 is about 13-1/2 feet,16

and that limits the pool of operators and retailers who can17

make that type of space work.  We acknowledge that one of the18

two buildings needs to have that preserved.  However, for19

1353, if we can eliminate that staircase, 16-1/2, 17 feet is20

much more viable for a broader range of businesses to be able21

to open.22

That space has been vacant since the store closed23

five years ago.  So they've been trying to lease it for a24

long time before we bought the building from the family, and25
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they had not had any success with it.  We think that a wider1

storefront could make a big difference.2

ZC COMMISSIONER SHAPIRO:  How long ago did you3

purchase it?4

MR. MARTIN:  Eight months ago.5

ZC COMMISSIONER SHAPIRO:  Thank you.6

MEMBER JOHN:  One question.  So, have you7

considered just putting the stairs on one side of the8

building, so that you would still have one access point but9

all three levels could enter and exit from one set of stairs10

going all the way up?  Was that -- I mean did you think of11

that?  You're proposing to close off one side.  I'm just12

trying to think of another  way.13

MR. MARTIN:  So we did, and the issue that we kept14

running into was those rear units don't function well for15

residential, and the ability to be able -- for the front16

units to be able to get their trash out of the back, to be17

able -- right?  Because they really can't take their trash18

from the third floor all the way down the front and then walk19

around to the back of the alley to throw it out.20

So the ability to be able to get a corridor in,21

and those two rear units.  So we really, we really struggled22

with that.  23

MEMBER JOHN:  Thank you.24

VICE CHAIRPERSON HART:  Okay.  I think we should25
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hear from the Office of Planning.  Good afternoon.1

MS. VITALE:  Good afternoon Mr. Chair, members of2

the Board.  Elisa Vitale, and for the record I am sitting in3

for Ms. Elliott on this case.  The Office of Planning was not4

persuaded by the applicant's supplemental filing, and5

continues to recommend denial of the requested FAR relief. 6

As we've discussed today, the applicant is saving a number 7

of items that contribute to a confluence of factors that8

affect the property, thereby creating a practical difficulty.9

OP would note, you know, with respect to each of10

these items -- and these are spelled out in more detail in11

the Office of Planning supplemental report.  With respect to12

the need to preserve internal structures of the building,13

including the load-bearing party wall, the applicant has14

stated that, you know, some demolition would be permitted,15

and I think you've seen in their proposed floor plans as well16

as the alternatives that regardless of the use on the upper17

floors there will be penetrations made in that party wall.18

And residential units wouldn't, you know, impact19

that one way or the other.  Those openings would happen20

regardless of the proposed use.  With respect to the fact21

that the structures are small, sufficient space could be22

provided for the intended use of residential, and I think,23

as the applicant alluded to, these are typical row24

structures.  There are window openings on the east and west25
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facades.  The applicant could locate skylights at the front1

of the building and possibly, we heard today, at the rear of2

the building, and there could be alternatives that would3

reduce the core factor, and there would be ways to realign4

stairwells or provide a different layout that could5

contribute to functional residential units on the third6

floor.  7

And I think we've talked about this also today,8

the fact that the poor condition of the structures is a9

practical difficulty.  Improvements would need to be made10

regardless of the use, residential or office.  And I don't11

think that the  applicant's listing of these factors12

persuaded the Office of Planning, that the variance from FAR13

was required. 14

The permission for 2.0 FAR for non-residential15

uses was approved by the Zoning Commission when they did the16

update to the zoning regulations in 2016, and the intent was17

to give a small amount of additional FAR on the second floor18

for small properties.  19

So targeted to instances like the one that's20

before you today, lots that were less than 10,000 square21

feet, so that you could have a ground floor commercial use,22

commercial on the second floor and not be left with like .223

FAR left over that wasn't enough to do residential or24

something meaningful.25
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The intent was never to increase that non-1

residential FAR to the third floor, which is what we see the2

applicant requesting here.  The intent was really to give3

property owners of, you know, small buildings on small lots4

in these kind of frequently historic, strip commercial areas5

in the District the ability to fully use the first and second6

floor for non-residential uses.  It wasn't to introduce non-7

residential uses on say a third floor.8

So I think that summarizes the supplemental report9

with a little bit additional just with respect to kind of how10

we got to this 2.0 FAR max provision in the zoning11

regulations.  So I'll conclude there and can answer any12

questions.  Thank you.13

VICE CHAIRPERSON HART:  Thank you.  Does the Board14

have any questions for the Office of Planning?15

ZC COMMISSIONER SHAPIRO:  If I can Mr. Chair, if16

you could -- and, this is for the applicant, if you could17

pull up the slides related to the option with the third floor18

residential, and this is -- I mean it would help me if you19

sort of set a version of what you just said, but you know,20

looking at what we have in relation to what we have in front21

of us.  Because there's just a lot of moving parts here and22

I'm getting confused around the different options.23

MS. VITALE:  And I think that may be part of --24

not part of the issue, but I think that again, it's -- it25
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doesn't, it doesn't help make the case that it's necessary1

to have office use in addition to the ground floor2

commercial.  I think the applicant's trying to show3

alternatives that show three uses here, which really isn't --4

the introduction of three uses isn't a requirement or a5

necessity.  This is a commercial structure on Wisconsin6

Avenue.  Frequently you would see a situation -- in this7

building you have, I believe, commercial space in the cellar,8

as well as on the first floor.9

Normally you would then see residential units10

above that first floor commercial.  In this instance,11

historically there has been commercial taking up a portion12

of the second floor, you heard there was a nail salon and a13

tailor shop on the second floor.  And I think what we're14

saying is we could see, and the zoning contemplates, that15

commercial extending for the full depth of the second floor,16

but then you would still have residential above.  Not that17

you would then introduce office in addition to residential18

on the third floor.19

I think that's kind of complicating things.  This,20

and this option is showing -- what you have on the screen is21

just the third floor with residential in the rear and office22

in the front.  The applicant did provide a scenario where the23

third floor was fully residential, and I think the Office of24

Planning's belief is that that isn't -- that that's a viable25
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solution.1

ZC COMMISSIONER SHAPIRO:  What we're looking at2

now is essentially what you are?3

MS. VITALE:  Describing, certainly yeah.4

ZC COMMISSIONER SHAPIRO:  What you would like to5

see.6

MS. VITALE:  The third floor with residential use7

only.  I wouldn't say that's what I'd like to see.  I think8

that's what the mixed use zone contemplates.  That's what the9

FAR allocation in this zone contemplates.  10

ZC COMMISSIONER SHAPIRO:  Right.  I mean in11

fairness, it's more that it's the lack of this that you're12

opposing.  Because you want -- you want all residential on13

the third floor.  Not you.  The zoning is saying we want all14

residential on the third floor.15

MS. VITALE:  It's contemplating a non-commercial16

FAR beyond that 2.0, which could be allocated between the17

first two floors.18

ZC COMMISSIONER SHAPIRO:  Okay, thank you.  Thank19

you, Mr. Chair.20

VICE CHAIRPERSON HART:  Are there any other21

questions from the Board to the Office of Planning?  Does the22

applicant have any questions for the Office of Planning?23

MR. UTZ:  No thanks.24

MR. MARTIN:  Sorry.  I just wanted one25
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clarification.  You did mention that we're proposing -- that1

the three uses.  There are currently three uses in the2

building, and the basement is not habitable space.  It's an3

eight foot, seven foot dirt floor on one side and storage for4

the other side.  So it's not used by customers.  I just5

wanted to clarify those two things.6

VICE CHAIRPERSON HART:  Okay.  I think that was7

a nod of -- that I think she acknowledged that.8

MS. VITALE:  Yes, yes.9

VICE CHAIRPERSON HART:  So just making sure. 10

Okay.  So is there anyone here wishing to speak in support11

of the application?  Anyone here -- oh yes, please.  And just12

to be sure, were you sworn in this morning?13

MR. MURPHY:  I was.14

VICE CHAIRPERSON HART:  Okay.  Just had to check,15

thank you.16

MR. MURPHY:  Chairman Hart, Members John and17

Shapiro, I'm Rick Murphy.  I live at 3136 P Street, N.W., in18

Georgetown.19

VICE CHAIRPERSON HART:  If you'd give me a second. 20

You are representing yourself?21

MR. MURPHY:  I am representing ANC 2E.22

VICE CHAIRPERSON HART:  Thank you very much.23

MR. MURPHY:  I was just getting to that. 24

VICE CHAIRPERSON HART:  Okay.  The reason I was25
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going to say that is I was going to tell you that you have1

some time on the clock.  But you're the ANC, so you can --2

MR. MURPHY:  It's late.  I won't -- it won't take3

long.4

VICE CHAIRPERSON HART:  That's okay.  So yeah. 5

I'm sorry I cut you off.  If you could start over, that would6

be helpful.7

MR. MURPHY:  Okay.  Chairman Hart, Member John,8

Member Shapiro, I'm Rick Murphy.  I live at 3136 P Street in9

Georgetown.  I serve as chair of ANC 2E, and I represent10

Single Member District 3 in that ANC, which is the district11

in which this property sits.  I've come here today to12

reiterate ANC 2E's support for this pending application, just13

as firmly as I can.  14

As the record reflects, and I'm sure the members15

will remember, on July 1st, 2015, ANC 2E unanimously voted16

in support of this variance request, and that's because we17

favor a variance that will facilitate the rehabilitation of18

this property, which sits on a block in Georgetown that has19

been desperately, desperately in need of rehabilitation for20

a very long time.21

To put it bluntly, I'm here on behalf of the22

residents of Georgetown to plead with you to approve this23

variance so we can get things moving on this block.  If I24

understand the 2016 zoning code, and I've printed it out and25
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I've got it in a binder and I strain every time I pick it up,1

the role of the ANC in a proceeding such as this is to advise2

you -- I should say, the advice that you ask the ANC to3

provide in this case is whether in the view of the4

neighborhood's elected representatives, such as myself, the5

requested relief can be granted without substantial detriment6

to the public good, and without substantially impairing the7

intent, purpose and integrity of the zone plan.  My answer8

to both of those questions is yes. 9

In my view, completion of the project as proposed10

by the applicant would be in the best interest of the11

Georgetown community as a whole, and would be consistent12

entirely with the intent of the MU-4 zone in which the13

property is located.  I think, to cut to the chase here, what14

we're dealing with in this case is a bit of tension between 15

two important and equally laudable policy goals.16

The first, which applies to the city as a whole,17

is articulated by the Office of Planning in both of its18

reports.  The city is facing a serious shortage of affordable19

housing, and therefore the grant of a variance that might20

reduce the number of housing units available in Georgetown21

would be, according to the OP, "a decision that would be a22

substantial detriment to the public good."23

On the other hand, while the residents of24

Georgetown are very much aware of and very much concerned25
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about the city's housing shortage, we have another problem1

that is closer to home and every bit as troubling in the long2

run.  Georgetown's commercial corridors, and particularly3

this one block, look like ghost towns, and it's getting worse4

all the time.5

If this Board's decision in this case were to6

result in a lack of financial viability, and the two7

buildings remain partially vacant and un-rehabilitated for8

any length of time, or rehabilitated with an abandoned third9

floor, there would be a substantial detriment to the public10

good in Georgetown.  The biggest problem we currently face11

in the community is the growing numbers of empty storefronts12

up and down Wisconsin Avenue, and now even more so along M13

Street.14

Happily, however, I don't think the two policy15

goals are really in conflict.  By granting the relief16

requested, this Board would not actually be reducing or17

allowing a reduction in the number of housing units available18

in the MU-4 Zone in Georgetown.  As you've heard earlier19

today, there hasn't been any residential units occupied --20

there have been not been any residential units occupied in21

these two buildings for a very long time.  We said at least22

ten years.  I've lived in the neighborhood of over 16 years,23

and I don't think anybody's lived in these buildings for the24

whole time I've lived there.  That being the case,25
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to allow a mixed use consistent with the MU-4 plan that would1

allow two uses in these two buildings, retail and office, is2

entirely consistent with the zone plan and the goal of the3

MU-4 zone.4

And frankly, I understand the interplay and I've5

practiced law for more years than I care to remember, so I've6

seen things like this.  We can't say for certain what will7

happen if this request is denied.  The developer has not come8

and said, I'm walking away.  9

The developer instead says, well, maybe we just10

won't use the third floor, and explains exactly why it is. 11

But there is an extreme possibility that we'll be left with12

these two buildings sitting right next to the Georgetown13

Theater partially vacant and looking like they're about to14

fall down for five more years if this variance isn't granted.15

In short, granting the requested relief in this16

case would be a wonderful place to start in the17

rehabilitation of this block in Georgetown, and for that18

reason the ANC is wholeheartedly, unanimously and19

enthusiastically in favor of the granting of this variance,20

and I would hope that this Board will give the ANC great21

weight in its considerations.  Thank you for giving me the22

opportunity to speak.23

VICE CHAIRPERSON HART:  Thank you, Commissioner24

Murphy.  Does the Board have any questions for the ANC25
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Commissioner?  Okay.  You can stay up here.  You're a party. 1

I should have asked for you to come up earlier.  I apologize2

for that, because  the ANC is a party in these cases.  So3

anyone else here to speak in support of the application? 4

Anyone here to speak in opposition to the application? 5

(No response.)6

VICE CHAIRPERSON HART:  Okay.  So Mr. Utz, would7

you like to say some closing remarks.8

MR. UTZ:  Sure, thank you.  Okay, so I'll try to9

be brief.  I know we've been at it for a while now.  I just10

wanted to -- I think, just to go back to talking about some11

of the points from the OP report to start off with.  I think12

we object to the concept that sufficient -- that the13

alternatives appear to be sufficient for residential.  On14

their own, when you're in those spaces -- potentially,15

actually I think they would be not ideal -- but the concept16

is that the rest of the building suffers greatly to introduce17

what would be, I think, not ideal units.18

So I think we take issue with the concept that19

they would be sufficient, which is a factor that dictates a20

lot of the decisions by the applicant.  We don't think that21

there are any other alternative layouts.  I mean, I still22

struggle to understand really what those are.  The23

alternatives presented are all of the kind of big moves that24

you can have.  You can't really have many more combinations25
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and permutations than what we have.  I don't think tweaking1

stairways and adding doorways and things like that is going2

to do anything meaningful to change the hit on the efficiency3

and the hit on the operations of the building.  4

Regarding the skylights at the rear, this isn't5

in the OP report, but I wanted to touch on the discussion6

that we had a bit.  You know, it was a bit of an off the cuff7

response from Mr. Martin, but we studied whether skylights8

could go in the rear and actually don't think that they could9

be located back there, based on the amount of equipment10

that's required, based on the setbacks required for roof11

structures, and then also based on the fire code setback12

requirements.  It leaves you with a really small portion of13

property to place these things, and there are also air flow14

considerations around each mechanical equipment piece itself.15

When you introduce a skylight into those areas,16

it gets pretty loud for the folks beneath it.  I don't think17

that we would actually, ever actually do that.  We studied18

it and that was -- it's not hiding the ball.  There's not19

-- it wouldn't actually be introduced back there.  In fact,20

the skylights that are capping those stairwells on the roof21

now would be closed up as part of this, for fire code22

reasons.23

Regarding the intent of the Zoning Commission when24

they created G402.2, you know, there is this ability to have25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



110

2.0 FAR of non-residential space on the properties.  That1

assumes that these properties are 100 percent lot occupancy2

because it's two floors.  Here, we're far from that.  We're3

about half of that I believe.  So that affects -- when I say4

that we are subject to this small floor play and a lot5

occupancy that's constraining us, and it's an exceptional6

condition that impacts meeting the zoning regulations, that's7

what I'm talking about.8

That regulation was made for commercial buildings9

that span the entirety of their lot.  We don't do that, we10

don't come close to it.  Therefore, we have to go up.  And11

we're only going up a de minimis amount, .37 FAR of already12

existing space.  So I just wanted to make that point.  You13

know, I think when you read the Office of Planning's report14

about why G402.2 was created, it was to help the15

inefficiencies that even a 100 percent lot occupancy16

commercial building have two uses of retail and office.17

This does that same thing, where it helps somebody18

have two uses and a much more constrained, confined floor19

plate.  So the intent is there.  It just needs some help20

through a variance to get there.  21

We also think that, you know, the more that we put22

together of these materials, the more that we saw that we are23

in line with relatively recent considerations, and I know24

every case is different.  But one of the ones that25
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particularly struck me was the last bullet on this list, the1

case 19262 for Dr. Barry Fisher, where the confluence of2

factors -- again, he was also utilizing a confluence of3

factors resulted from an exceptionally small office space,4

lack of windows, difficult configuration and even an extended5

vacancy.  It's almost like it's written about our property6

itself.7

So in closing, I would say that we just restate8

that we believe the application does indeed meet the area9

variance.  We do need to rely also on this confluence of10

factors consideration to achieve on the exceptional11

conditions.  I think we do that particularly due to the12

architectural pairing, the inheritance of two historic13

structures that we're trying to bring into the modern era. 14

This is not a use variance, this is an area variance.  So I15

also just want to be mindful of that important distinction,16

is the discussion and consideration of what we're asking for17

is made.  18

It's not that we have to clear an undue hardship19

standard, but rather a practical difficulty standard, which20

I would say we think we've done, particularly when you look21

at the alternative studies that have been put together.  22

As Commissioner Murphy mentioned, there is vast23

community support for our application.  There is not an24

indication of any opposition that we heard anywhere around25
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the neighborhood, and it's in fact been quite the opposite. 1

There's also DDOT report with no objection.2

So with that, I think that brings our presentation3

to a close.  We're happy to answer any further questions or4

have any other further discussions, if you'd like.  Thank5

you.6

VICE CHAIRPERSON HART:  Thank you very much.  So7

does the Board -- do the Board members want to have any more8

information from the applicant?  Is there anything that9

you're looking for?  I didn't hear any, but I just wanted to10

make sure that I didn't miss anything.11

Okay.  So I will close the record and bring it12

back to the Board for deliberations, and I am interested in13

hearing where you all are.  I think part of it is I'm -- for14

me, I think I'm a little bit -- I think I need a little time15

to, like a week to think about this.  And I know that we've16

had some of this information, but it's listening to and17

connecting some of these things together.  I think I need18

some time to be able to more fully do that before I make a19

final decision.  But I'd like to hear where you all are on20

this as well, and we'll figure out if we need to schedule a21

decision meeting, or if you feel that we can move forward22

with this.  And I'll listen to your thoughts on this, so23

don't both of you jump at once.24

ZC COMMISSIONER SHAPIRO:  Thank you, Mr. Chair. 25
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Yes, I'm actually fine to take a little bit of time to digest1

as well.  I can tell you where I'm leaning on this, though2

I'm not suggesting that I'm asking for us to take action3

today.  Again, I'm fine with a  little digestion.  But I'm4

inclined to support the application.  I don't do that5

lightly, given OP's concerns.6

You know, it does -- I'm struggling a little bit7

about this, sort of the merger of the two prongs of the test. 8

I'm persuaded a bit by this conversation about the confluence9

of factors, and again to give the ANC great weight. That10

matters to me as I know it does to all of us, and I thought11

that was a pretty cogent, passionate argument for why, you12

know, an additional consideration for why this might pass the13

variance test.14

So for those reasons, I'm inclined to support it,15

and I'm also fine to give ourselves a little bit of time to16

think.17

VICE CHAIRPERSON HART:  Understood.  Ms. John?18

MEMBER JOHN:  So I'm fine with postponing for a19

decision meeting.  I am still struggling with the variance20

test, particularly the first prong, and that's why I asked21

all of those questions, to see if there could be additional22

clarity.  And I appreciate the ANC's comments and just would23

like to note that while there might be a very good business24

reason for this project, and that it would revitalize the25
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area and all of that is very good, I am not persuaded by the1

policy of needing more residential units.2

So that -- while it's useful to consider that, I'm3

not -- my concern is that, as a Board, we have to apply the4

regulations to the facts that we have.  And the facts that5

we have on the confluence of factors, I will have to consider6

that more.  It's not about whether I like the project.  I7

love it.  I think it's -- the design looks good and it would8

be great to have office space, and I applaud the developer9

for stepping into a difficult situation and trying to do10

something with it.11

But at the same time, maybe this Board is not the12

place to get relief, because we're tied to the regulations. 13

And if the regulations require us to find that there is an14

exceptional condition because of the presence of a confluence15

of factors, and the only thing that I see that could be16

considered is the fact that there -- the building appears to17

be one building, but it is configured as two buildings.18

And so that's where I am.  And I don't know if I19

can move, but I will look at it again.20

VICE CHAIRPERSON HART:  So, thank you, you both,21

very much for your thoughts on this, and I echo the thoughts22

of both of you.  Ms. John, the issue that you raised23

regarding, you know, whether or not this kind of looks good24

is one thing, versus what -- how do we see it through the25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



115

prism of the zoning regulations. 1

And understanding where the Office of Planning is2

coming from, that is how we have to make that determination,3

and that's why it's helpful to have the information that you4

provided.  And, you know, I think taking the time, a week,5

to be able to mull this over a bit, will help to get me in6

a better place than -- or at least a more, the actual7

decision.  That will give me some time to do that, and I just8

don't think that I'd be able to do that at this point.9

But we will, Mr. Moy, set this for decision for10

next week.  How many cases do we have next week?11

MR. MOY:   Next week is October the 9th, and12

before the Board we have seven applications and one appeal.13

VICE CHAIRPERSON HART:  Okay.  Well, I mean this14

is a decision case, so it will be -- it will come on -- I'm15

sorry?  Yeah, and I think that we will do it, if we could do16

it first, so Mr. Shapiro can join us and then he can go off17

to work.  So I think that's it.  The meeting then is -- the18

decision would be set for October the 9th, and so we will19

have our deliberation and decision at that point.  But I20

thank you all for coming, and we'll see what happens next21

week.22

MR. UTZ:  Thank you.23

VICE CHAIRPERSON HART:  Thank you.24

(Pause.)25
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VICE CHAIRPERSON HART:  If we could call the next1

case, Mr. Moy.2

Application No. 20104, Zeta Phi Beta Sorority, Inc.3

MR. MOY:   Thank you.  So that would be Case4

Application 20104, Zeta Phi Beta Sorority, Inc., caption5

advertised for a special exception under the use provision,6

Subtitle U, Section 320.1(a) and pursuant to Subtitle X,7

Chapter 10, for area variance from the residential use8

requirements of Subtitle U, Section 203.1(n).9

Two, to permit a non-profit use in an existing10

semi-detached principal dwelling unit, RF-2 Zone.  This is11

at 1461 S Street, N.W., Square 206, Lot 25.12

VICE CHAIRPERSON HART:  Thank you, Mr. Moy, and13

just for everyone else in the audience, this is going to be14

the last case before we go to lunch, so lunch will probably15

be about 45 minutes or so.  So we will endeavor to get to16

this as quickly as possible, take lunch, and then be back17

after that, just for your understanding.  Thank you.  So,18

welcome.  If you could, just introduce yourself from my right19

to left.20

MS. THEMAK:  Good afternoon.  My name is Tracy21

Themak.  We are zoning counsel at Donahue and Stearns for22

Zeta Phi Beta.23

MS. HOLLINGSWORTH-BAKER:  Good afternoon.  My name24

is Valerie Hollingsworth-Baker, and I'm the International25
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President of Zeta Phi Beta Sorority, Incorporated.1

VICE CHAIRPERSON HART:  Welcome, both of you.  If2

Ms. Themak, I'm assuming that you will be presenting to us3

today.4

MS. THEMAK:  I will.5

VICE CHAIRPERSON HART:  And how about if I put ten6

minutes on the -- Mr. Moy, if you could put ten minutes on7

the clock, and you can begin when you'd like.  Thank you.8

MS. THEMAK:  Thank you.  We are here today.  I9

have a very brief two slide presentation, to give you a sense10

of the property in question here.  Let me just -- there you11

go.  Zeta Phi Beta is seeking a special exception from12

Section U 203.1(n).  We are seeking a special exception to13

allow for this non-profit use in an existing residential14

structure in the RF-2 district.15

In order to do so, we need to demonstrate that we16

meet the special exception criteria listed in 203.1(n).  I'm17

going to take you through those.  I just wanted to have some18

pictures up of the property.  It is at 1461 S Street in19

Northwest.  It is this corner unit that was actually20

renovated I believe in 2011.  It is -- in order to qualify21

for the special exception in the RF-2 Zone, we would need to22

be located in a historic district.  We are within the Greater23

U Street Historic District.24

The second criteria is in regards to 10,000 square25
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foot minimum GFA.  I'd like to come back to that, as that is1

the subject of the requested associated variance.  So I'll2

move forward through.  The next criteria is that there is no3

adverse impact as a result of the non-profit use.  In this4

case, we have universal community support, not just through5

the ANC 2B's Zoning Preservation and Development Committee,6

the full ANC, as well as the surrounding community members7

here at this property and also at the associated national8

headquarters for Zeta Phi Beta, which is located at 1734 New9

Hampshire Avenue.10

We have submitted into the record a letter of11

support from an adjacent property owner of the national12

headquarters, Swan House.  We have also submitted into the13

record a letter of support from the adjacent neighbor Mr.14

Rubinstein here, as well as a petition signed by 32 members15

of this neighborhood at 1461 S Street, in support of Zeta Phi16

Beta's use of this property. 17

That petition was actually requested by the18

community members as a result of a meet and greet that Zeta19

Phi Beta hosted at the property, so that they could introduce20

the proposed use to their neighbors, gauge any concerns, and21

address any current problems on the property.  22

Also in response to that meet and greet, several23

issues were resolved.  Mr. Rubinstein had an issue with a24

sump pump that has been fixed, that was leaking into the25
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alley and causing dangerous conditions regarding ice.  The1

picture that you see here shows replaced -- landscaping that2

has since been replaced.  This was turf.  It has been3

upgraded by Zeta Phi Beta to enhance this area around the4

corner.  The original parking spot had broken concrete and5

weeds growing up through it.  Zeta Phi Beta tore all of that6

up and repaved the parking spot and the adjacent sidewalk.7

So there have been a lot of improvements, and I8

don't think they have gone unnoted by the community here. 9

So I would echo that we have a strong, strong community10

support for this application.  11

There is a parking spot located adjacent to the12

property.  Also in accordance with 203.1(n), this will be13

used only for administrative purposes.  There's no sale of14

anything going on from the property.  It will be used for a15

maximum of six employees from the hours of 9 to 5 on Floors16

1 and 2 of this residential structure.17

We are also obligated to show that the special18

exception would be in harmony with the existing zoning or the19

current zoning regulations and maps.  Zeta Phi Beta is a20

unique applicant in many respects.  Their use of this21

property will enable them to further continue the efforts and22

actions within the District of Columbia.  I'm going to let23

President Hollingsworth-Baker speak more about the24

organization itself and its role and history in D.C., which25
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I think are a critical part of consideration of this1

application.2

But as far as being in harmony with the zoning3

regulations, although it will allow for office use within4

this residential structure, it will still provide for two5

residential dwelling units within the structure, one in the6

carriage house that has been renovated, and one in the7

basement.  8

In discussing this with staff, we talked about9

where these should be located.   First and second floor,10

using those as the dwelling would create problems with11

employees going through personal dwelling units.  Allowing12

for dwelling space in the basement and in the carriage house13

keeps the dwelling units private and allows the office use14

to continue without interruption of the personal dwelling15

spaces.16

I think as demonstrated by the community support,17

it does not do any harm to it.  There are no adverse impacts18

to adjacent property owners.  In fact, having a deadline here19

of a five o'clock operation, the building will mainly be20

quite on these upper two floors in the evening and through21

the night.  The employees that propose to use the space will22

be utilizing public transportation.  So there isn't going to23

be an increase in traffic to the property or a need for any24

additional increased parking requirements.  25
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I would have to go back to the 10,000 square foot1

requirement.  We are also, in conjunction with the special2

exception, seeking an area variance because the property does3

not meet the minimum 10,000 square feet of GFA as set forth4

in Section 203.1.  I would preface this with saying that I5

believe that the 10,000 square foot requirement was put in6

place and targeted at the single family and detached7

dwellings.8

I think we would be hard-pressed, and I've looked9

to find a row dwelling in this neighborhood that meets that10

square footage requirement.  So I think that where there has11

been granted flexibility from this particular requirement in12

the past, this is a particularly deserving case for13

flexibility from this particular requirement, for this14

special exception should be afforded.  15

There are several unique circumstances at play16

here.  The applicant itself is a contributing member of the17

District of Columbia, having been founded here at Howard18

University almost 100 years ago.  Their community efforts19

especially should be noted.  Their national headquarters are20

located only .3 miles from this structure.  This is critical. 21

The reason that Zeta Phi Beta is considering or is asking for22

this permission because they no longer have any additional23

space for employees at their over 12,000 square foot national24

headquarters at 1734 New Hampshire Avenue.25
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So the goal here was to find a property in walking1

proximity, in close proximity, where a satellite or ancillary2

office could be established.  This particular building is on3

the African-American Heritage Trail.  It was actually once4

owned, I believe,  by the poet and playwright Georgia Douglas5

Johnson.  It is in an especially appropriate location for6

this organization.  7

When the property was sold to the applicant, their8

offer, I know, was not the highest, but the seller actually9

took a lower offer so that the property could be used by Zeta10

Phi Beta, because they thought it was such an appropriate use11

of this historic structure.  It is also a contributing12

structure to the Greater U Street.  13

Again, I think Zeta Phi Beta exhausted a search14

of alternative sources for a five to six employee office15

space.  This area in the RF-2 district in the Dupont Circle16

area is predominantly semi-attached dwellings like this.  So17

anywhere else that would be available -- I think I did a18

little bit of a real estate search.  Currently, there are19

about six properties that have more than four bedrooms20

available and would afford the same functionality for five21

to six employees, and they are all rowhouses like this, in22

essentially the same price range, but without the historic23

background here, which I think should go a long way.24

I would also add that if Zeta Phi Beta had the25
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option of merely expanding their headquarters at 1734, that1

would be the preferable option.  In fact, I'm sure you all2

are familiar, I believe, at 1707 New Hampshire Avenue where3

Zeta Sigma Theta is located.  That organization has a huge4

headquarters located there.  They did have the option of5

buying the neighboring rowhouses when they were available.6

Unfortunately, to the left and right of Zeta Phi7

Beta are individual condo units.  I know to one side is about8

12 units.  They did not have the option of buying the9

adjacent properties and simply tearing down walls.  So the10

next available possibility was to look within the community11

and see how close they could get some office space, so that12

these employees can work in close conjunction with the13

employees at the national headquarters.14

I will leave it there, but I would like to15

introduce International President Valerie Hollingsworth-16

Baker.  She can give you a little bit of background on the17

organization and their dedication to the District.  Thank18

you.19

MS. HOLLINGSWORTH-BAKER:  Thank you very much. 20

I'm going to try to keep this brief.  We were founded, Zeta21

Phi Beta Sorority Incorporated, in 1920 at Howard University. 22

 So we are going to be celebrating our 100th anniversary next23

year.  It is so very important to us because we have bought24

the house on 1734 60 years ago.  We were one of the first25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



124

that came into that area, and we have kept that house up. 1

We've gone through two major renovations.2

We would have loved to have bought something, as3

my lawyer said, on the same block, but we did not have that4

opportunity like our sister Greek letter organization across5

the street from us.  I became the president last July, so6

therefore I wanted to try to find some expansion because we7

are expanding our office in terms of the number of staff8

members that we need.  We are growing exponentially and we're9

very proud of that.  So to do that, I needed to find10

additional space.  11

This property, our organization fell in love with12

because we're historic and this is a historic piece, and we13

just needed it as a satellite office.  Our main headquarters14

would remain at 1734 New Hampshire Avenue, N.W., and it will15

remain there for shipping, handling and all that needs to be16

done.  We just needed a quiet space where we could just17

afford to hire several additional staff members to take care18

of the business of our organization.  19

So with that, having this space was able to do20

this, plus it was income-bearing because we were able to now21

become a landlord and have tenants.  So we already have 22

rented out the carriage house, and we have another renter for23

a downstairs in the basement, which are -- and the house is24

so unique because they have -- it's fully, it's fully taken25
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care of as far as two bedrooms downstairs, full kitchen, a1

lounge area, so the other tenant will be able to enjoy that2

area.  Plus the carriage house is locked off so the other3

tenant that's right there now, they have that duplex4

availability. 5

So all we really needed to do is actually just put6

in office furniture.  We did not intend to change anything,7

rip down any walls, do anything.  The house is as is.  We8

love it.  It's very -- it's very open.  It has a very nice9

structure, and we just -- we just wanted to, as I said, put10

some chairs and tables and telephones in there for the11

bedroom areas that they have and that would be it.  There12

would be no additional changes.13

VICE CHAIRPERSON HART:  Thank you.  Does the Board14

have any questions?15

ZC COMMISSIONER SHAPIRO:  Thank you, just a brief16

question.  So I'm a little confused now.  So, previous to17

purchasing the property, there was already a renter in the18

place?  There was already a renter in the carriage house?19

MS. HOLLINGSWORTH-BAKER:  No.  Well, the person20

that we bought the house from, they were moving out and so21

their whole house was empty, because it was only for that one22

family. 23

ZC COMMISSIONER SHAPIRO:  Okay, so it was a single24

family home at the time?25
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MS. HOLLINGSWORTH-BAKER:  Yes.1

ZC COMMISSIONER SHAPIRO:  Okay, and we're not2

DCRA, but I'm curious about whether these are licensed units3

in the carriage house and the basement.  And, in part, it's4

because it's not clear to me that if we were to grant this5

relief, if there's some kind of additional relief that would6

be required related to the basement and the carriage house.7

MS. THEMAK:  I'm not sure, and we're happy to have8

that be a condition of the approval of the office use, that9

we would have to obtain any other necessary permits to allow10

for the carriage house and the basement uses.11

ZC COMMISSIONER SHAPIRO:  Okay, okay.  That's all12

I have for now, Mr. Chair.13

VICE CHAIRPERSON HART:  Yeah.  I had a couple of14

questions I guess for President Hollingsworth-Baker.  The15

question was really around the existing site.  I understand16

that you said you have done two renovations to the property,17

and you're really not able to do anymore renovations -- and18

actually maybe this is for Ms. Themak.  Is the existing19

building -- is there no more development possible on that20

building because of its historic status?21

MS. THEMAK:  I don't think there is any more22

available height.  There's no room to build without23

purchasing the adjacent properties.24

VICE CHAIRPERSON HART:  Yeah.  I mean I kind of25
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did a Google to just kind of look to see where it was, but1

I wasn't sure what that was.  Sure, please.2

MS. HOLLINGSWORTH-BAKER:  They just finished an3

extensive renovation on that building.  It was gutted and4

redone because the prior renovation was not done correctly. 5

So we had to fix that.  So, several million dollars later,6

we turned around and had it gutted all the way to the brick,7

and it took us six years to get that fixed the way it should8

be.9

But what the previous administration didn't really10

think about was the expansion of office space.  Our office11

space is only on the third floor.  On the second floor12

there's a general board meeting room, a smaller board meeting13

room, my office and downstairs is the open area where they14

can come in and sit, and you have your reception area and15

things of that nature.16

So we already have 12 staff members tightly17

squeezed into the third floor as it is.  So there's nothing18

more that we can do in terms of renovation to expand19

anywhere, and there is nothing that we can buy on either area20

that we can expand.  So that's what we were looking for,21

because we have the need to, as I said, hire additional help. 22

But I can't do that until I could have found some place for23

them to be it.24

VICE CHAIRPERSON HART:  Understood.  I think25
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that's helpful to understand that context. 1

MS. HOLLINGSWORTH-BAKER:  Yes.2

VICE CHAIRPERSON HART:  The other question I had3

was kind of related to this, and you said and I've heard this4

through the presentation, there is a necessity to have a5

close proximity between the ancillary office space and the6

existing headquarters.  There are different ways to be able7

to get space.  You could buy.  You could also lease and I8

just -- it seems as though there may be just an easier way9

of getting a leased space.  Was just leasing not in the --10

not possible in the area, because it doesn't seem like --11

You're looking for you said six, five-six, you12

know, staff.  Are you think that there are going to be more13

staff that are coming there?  It just seems like you are14

going for a variance which is a fairly high bar for our15

Board.  But there seems like there are other options to be16

able to kind of explore, at least kind of rule out.  Leasing17

seems like it would be just a much easier route to go.18

I just, I don't know what the availability of, you19

know, of space in your vicinity, and is that the reason why20

you are looking to do this?21

MS. HOLLINGSWORTH-BAKER:  Well we -- when we22

started to look, we didn't see anything that was affordable23

in terms of when you're thinking about leasing versus owning,24

and how much you have to put out on a monthly basis.  When25
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we looked at what it would be, it would have been better to1

own instead of lease, because once we paid -- once we paid,2

we at least know that that's not something that we're have3

to continue to take further funds from our organization to4

continue to lease.5

Most of our organization, the Greek letter6

organizations we try to buy, so that we can utilize the7

capital that -- because we are membership based, we want to8

use the membership funds to do the service in the9

communities, because we do a lot of service that is needed,10

and those funds are coming from the monies that we collect11

from our membership, as well what we do in government grants12

or sponsorships.13

So we want to make sure that we are showing the14

sponsors or our members that we're being mindful of the15

monies that we have, and that we would want to invest so that16

we'll be able to have something and not worry about having17

to pay that monthly.18

VICE CHAIRPERSON HART:  Okay.  No, and I19

understand that.  I appreciate that.  My father was in a20

fraternity, so I understood that.  He is passed now, but I21

understood what the work that they did as part of that, and22

how that can affect, you know, the broader community.  So I23

applaud you for the work that your organization does, the24

sorority does.  I had another -- how long have you had the25
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property that you -- this property that you --1

MS. HOLLINGSWORTH-BAKER:  This is now seven2

months.3

VICE CHAIRPERSON HART:  You're very quick.  You4

rented it quick.5

MS. HOLLINGSWORTH-BAKER:  It was on the market for6

three months, and we just happened to go through the7

neighborhood and saw it and it just -- it screamed our name.8

VICE CHAIRPERSON HART:  And I think that's -- and9

the five to six employees, are you thinking about having --10

is that a maximum number, or are you thinking that that might11

change?12

MS. HOLLINGSWORTH-BAKER:  That would be a maximum13

number for what we've been allocated and looking from our14

demographics and how we're growing.  We would need that, and15

we don't -- we don't see any other need for additional at16

that time because we have enough, and that would last us17

quite a number of years because we're also making sure that18

we do more online business.  19

So therefore, a lot of this is going -- the20

technology that we're growing is going to help us with who21

we have and then who we'll have additionally.22

VICE CHAIRPERSON HART:  Okay.  I think that's it23

for the questions that I had.  Do you -- Ms. John, do you24

have any questions?25
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MEMBER JOHN:  So I'm trying to find how this1

location, in order to apply the flexible standard, because2

we're nowhere close to the 10,000 minimum.  So the only way3

I see that we could grant this waiver if there's a solid case4

for saying  that you can meet the flexibility standard, and5

maybe you could talk about that a little bit.  Because it6

seems to me that there could be other options.  So why should7

we apply the flexibility standard?8

You've seen the Office of Planning's report, and9

that's a high bar.  So we do need you to try to overcome what10

the Office of Planning has said.11

MS. THEMAK:  Again, I think this is a particularly12

unique situation that warrants the flexibility because of the13

proximity.  This isn't just a non-profit looking to set up14

an office space in any neighborhood in the District of15

Columbia.  This is a non-profit that wants to be close to its16

existing offices, that does significant work in the17

community, that is seeking this.18

I know that there -- we actually discussed with19

the ANC.  There were concerns about the precedent that this20

might set, and that other office space could be located in21

neighborhoods like this.  This is such a specific -- and I22

think this was echoed in a really well written ANC report.23

This is such a specifically tailored property for24

such a specific non-profit organization, and the locations25
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of the national headquarters and this location, there is a1

means of looking at these as they are the same office.  It2

is just an expansion, and together they are over 16,0003

square feet.4

So you know, there is a way to look at that, at5

the variance minimum number to get that number.  The6

flexibility here also is warranted because this is a7

particular building that allows Zeta Phi Beta a means of an8

income, so that they can also be supporting their, this9

office use in the location without additional burden on10

membership and dues and sponsors.11

Again, here we have a residential building that12

would not need to be altered at all, and the use on the first13

two floors would not -- because we have these completely14

separate dwellings already, they wouldn't impact the internal15

functioning of this building.  I don't think that if another16

non-profit were to come along, that they meet all of these17

really truly unique circumstances, especially in relationship18

to this particular property.19

The hardship even outside of the parameters of20

this particular parcel is that Zeta Phi Beta did an expansive21

search to see how close they could get to the national22

headquarters.  In any of the potential spaces, either leasing23

space or purchasing space, they wouldn't be in a location of24

10,000 square feet or greater which is not, for six25
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employees, that's not required.1

So I think -- again, I think it's a combination2

of circumstances.  The applicant, the applicant's efforts,3

their needs for funding, their limited use of the first and4

second floors, as well as I would underscore a really5

enthusiastic community support, and there were heavy6

discussions at both the Zoning and Preservation Development7

Committee, as well as the full ANC about hey, a bunch of our8

neighbors have office use in their house and they didn't even9

ask permission for it.  These people are coming in trying to10

get this.  11

We love this group.  We have streets named after12

these organizations.  I think Zeta Sigma Theta has one, and13

they were like this is the kind of community organization14

that we should be supporting, and the neighbors closest in15

this particular situation love the idea of an office use on16

the first and second floors, because it has the minimum17

possible impact to their properties, even less so than an18

actual residential use that could be operating at all times19

of night.  20

Zeta Phi Beta has also testified, it is in the21

record, that this particular property will not be used for22

fundraisers or events.  That's what the space at 1734 is for. 23

That's why they need the larger group meeting rooms.  This24

is essentially not putting a bed in these bedrooms and25
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putting desks in there. 1

So I would argue that in light of the proximity2

to the national headquarters, this is an expansion as close3

as they could get, and that meets the minimum requirement of4

over 10,000 square feet, and I would also argue that the risk5

for precedent here is so limited because of the specific6

circumstances of the applicant and the appropriate nature of7

this particular historic building for this applicant.8

So if flexibility is warranted I would -- again,9

I would encourage the Board to use it here, because I do10

believe that the 10,000 square foot GFA minimum was intended11

for large single family homes.  It applies here in the RF-212

referenced back through the zoning regulations, but I don't13

think it was fully considered that in the RF-2 Zone you're14

simply not going to find a rowhouse of over 10,000 square15

feet.16

VICE CHAIRPERSON HART:  I have just one follow-up17

question to this, and maybe it's better for President18

Hollingsworth-Baker to answer.  How many African-American19

sororities and fraternities are in, are near your20

headquarters?21

MS. HOLLINGSWORTH-BAKER:  Two, yes.  Kappa Alpha22

Si is on S Street across the street coming down our way, and23

then Delta Sigma Theta is directly across the street.  They24

have three rowhouses that they own.  25
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VICE CHAIRPERSON HART:  Okay, okay, all right. 1

Thank you.2

ZC COMMISSIONER SHAPIRO:  I'll hold off until3

after the OP report, Mr. Hart.4

VICE CHAIRPERSON HART:  Okay.  I don't think there5

are any more questions.  We'll go to the Office of Planning.6

MS. BROWN-ROBERTS:  Good afternoon Mr. Chairman,7

Mr. Vice Chairman and members of the Board.  For the record,8

I'm Maxine Brown-Roberts from the Office of Planning.  The9

applicant submitted the application for the use of a non-10

profit organization within the RF-1, the RF-2 district, and11

this is governed by Section 203-1.  The applicant has12

requested the variance from  the requirement of 203.1(n).13

Regarding the special exception, the Office of14

Planning believes that most of the standards of 203.1 are15

met, and except for 1(n) that they have requested the16

variance from, and that's the area I'll address the most. 17

So regarding the exceptional situation resulting18

in a practical difficulty, this requirement for the 10,00019

square feet was clearly not intended to encourage the20

conversion of  viable residential buildings to non-21

residential or non-profit uses, but rather that acknowledge22

that the lower density residential zones include some very23

large historic former single family residential buildings24

that may no longer be viable for residential use, but which25
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must be retained.1

As such, this provision was intended to provide2

an additional opportunity for the use of these exceptionally3

large buildings by non-profits.  In this case, the gross foot4

area of the building is at 2,904 square feet, which is about5

one-third of the required amount.  The applicant has argued6

that the property's exceptional as its headquarters at New7

Hampshire Avenue exceed 12,000 square feet and that the8

proposed office is intended as ancillary space.  However, the9

regulations do not provide for ancillary space to an existing10

non-profit use in additional buildings.  11

The applicant also states that the building with12

10,000 square feet or greater may be too large for six13

employees.  While I think that this may be true, the intent14

of the provision as stated as only to address very large15

buildings that may not meet current residential needs, not16

to accommodate the conversion of viable residential use and17

non-residential uses such as this.18

The applicant further requests that the two19

locations, which are approximately four blocks apart, be20

considered in the aggregate.  Again, there is no language or21

provisions that would support this combination of lots.  In22

addition, the locations are distinctly different, as the New23

Hampshire building is located within an apartment zone along24

a major thoroughfare and is more than 10,000 square feet,25
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while the proposed site is located in the RF-2 zone and1

within a community of low-scale dwellings.2

The applicant also states that there were a number3

of past approvals by the BZA, which determined that the4

10,000 square feet is arbitrary and that its purpose was to5

establish a standard and not to be an inflexible rule, and6

that their sorority therefore deserves a flexibility.  The7

Office of Planning disagrees with this assertion, and we have8

gone through the cases that the applicant has cited, and has9

shown the differences in -- has shown the differences between10

these approvals and the proposal which is in front of us11

today.12

In this case, the deviation requested is dramatic13

reduction, which are not seen in the other examples which the14

applicant cited.  The applicant has not provided any15

information to address the exceptional situation leading to16

a practical difficulty, and has not provided information to17

show that the small amount of office space cannot be18

accommodated elsewhere.  I think the applicant did address,19

try to address some of it today.20

Regarding the substantial detriment to the public21

good, the Office of Planning believes that this could be a22

detriment to the public good, although the office use would23

be low intense use providing space for a few employees, which24

no customer visits to the site.  The neighborhood is25
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predominantly residential and is intended for standing by the1

zoning.2

The proposal would replace residential use in the3

building, which is clearly set up for residential use and the4

loss of viable residential space is contrary to the public5

good.  Regarding the no substantial harm to the zoning6

regulation, we believe that it would cause substantial harm7

to the zoning regulation, as the purpose and intent of the8

regulations is to allow large properties in residential zones9

to be occupied by non-profit uses.10

We can see that the proposed building is within11

a historic district, but the total square footage of the12

house is really small.  The regulations allow non-profit uses13

in larger buildings in residential zone, which is believed14

that it would have less impact on the general office use than15

it would allow for the occupancy of these large buildings16

that would not be able to be financially viable to be17

occupied by one or two families.18

The applicant did not address this standard in19

their submission, and based on that I will -- I will conclude20

and again, state in -- as we stated in the beginning, that21

we were not supportive of the request.  Thank you Mr.22

Chairman.23

VICE CHAIRPERSON HART:  Thank you.  So are there24

any questions for the Office of Planning?  Okay.  Does the25
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applicant have any questions for the Office of Planning?  1

MS. THEMAK:  Yes, just a few.  I know that one of2

the stated purposes of the RF-2 Zone is to protect the3

integrity of contributing buildings.  Would you agree that4

Zeta Phi Beta's use of this building would be in the interest5

of this contributing structure, to have an African-American6

sorority in a historically African-American owned and7

occupied structure?8

MS. BROWN-ROBERTS:  I don't think that we have a9

problem with the building.  I mean as said in your proposal,10

that there would be no changes to the building.  So that is11

not an issue to us concerning the physical building itself12

that, you know, that there would be any changes.  So that's13

not a problem.14

MS. THEMAK:  But in the interest of not harming15

or being  in the spirit and the intent of the zoning16

regulations, in that context would you agree that this is an17

appropriate use -- or an appropriate applicant for this18

particular structure, this historic structure?19

MS. BROWN-ROBERTS:  No, no.  I mean the sorority20

itself, I mean if it was another, let's say another non-21

profit, I think the argument will be made the same.  I don't22

think that we are -- we are taking a stance against the23

sorority.  It's against the 10,000 square feet.  That's the24

issue here.25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



140

MS. THEMAK:  I guess I would only ask also what1

viable alternatives are we not seeing to the, alternative2

locations where this use would be possible?3

MS. BROWN-ROBERTS:  Now that's, that is something4

you would have to provide us with.5

MS. THEMAK:  And then my last question would be6

when we did speak about this, it was suggested that perhaps7

we locate the office use in the basement and the carriage8

house, and the residential space on the first two floors. 9

Staff suggested that.  Would that make a difference to your10

recommendation?11

MS. BROWN-ROBERTS:  No.  We're looking at the12

regulations for the 10,000 square foot.  That's the issue.13

MS. THEMAK:  Okay.  I was confused as to why that14

would be suggested if it wasn't going to help.  Okay,15

understood.  Thank you.  That's all I have.16

VICE CHAIRPERSON HART:  Thank you.  Yes sir.17

ZC COMMISSIONER SHAPIRO:  Thank you Mr. Chair. 18

A question for the Office of Planning.  So but I'm curious19

about that last comment, just to help me think of it.  If20

this were a single family home, there could be office use in21

the basement?  There could be office use in the carriage22

house?23

MS. BROWN-ROBERTS:  There could be like a home24

occupation, yes, yes.25
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ZC COMMISSIONER SHAPIRO:  Yeah.  So --1

MS. BROWN-ROBERTS:  That would have to go through2

-- that would have to go through --3

ZC COMMISSIONER SHAPIRO:  The permitting process,4

but I don't they'd need relief for that, would they?  Maybe5

they would.6

MS. BROWN-ROBERTS:  Yes.  There are some home7

occupations that would need relief, yes.8

ZC COMMISSIONER SHAPIRO:  Okay, okay.  Thanks for9

that clarification.10

VICE CHAIRPERSON HART:  Depending on the relief,11

that might actually be --12

MS. BROWN-ROBERTS:  And office use, an office use13

would need, would need --14

VICE CHAIRPERSON HART:  Special exception relief.15

MS. BROWN-ROBERTS:  Yes, would need the relief. 16

I'm not sure which one, but they'd need relief, yes.17

ZC COMMISSIONER SHAPIRO:  In the carriage house18

and/or the basement?19

MS. BROWN-ROBERTS:  Yes.20

MEMBER JOHN:  And would the owner have to live in21

the property?22

MS. BROWN-ROBERTS:  Right, that's correct.  Yeah. 23

The home occupation, the property owner would have to be24

resident there.25
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MS. THEMAK:  Can I ask a question?1

VICE CHAIRPERSON HART:  Of whom?2

MS. THEMAK:  I guess of the Office of Planning. 3

For a home occupation in addition to the owner having to live4

on the property, there is also a maximum number of employees5

that cannot -- that do not live in the home that could work6

there; correct?7

MS. BROWN-ROBERTS:  Uh-huh.8

MS. THEMAK:  I just, I want to clarify why we9

didn't seek a home occupation use in this case, because the10

employees aren't going to live on site.11

MS. BROWN-ROBERTS:  But it wouldn't apply in this12

case because they would be living there.13

MS. THEMAK:  No.  I'm just adding, adding to the14

reasons the home occupation wasn't pursued here.15

MS. BROWN-ROBERTS:  It could not have been pursued16

in this case.17

MS. THEMAK:  Right, right.18

VICE CHAIRPERSON HART:  Okay, thank you.  I think19

that was more of an academic exercise.20

ZC COMMISSIONER SHAPIRO:  I agree.21

VICE CHAIRPERSON HART:  Sorry for the diversion. 22

So is the ANC here?  Okay.  I have to ask, because evidently23

I didn't do that last time.  Is anyone here wishing to speak24

in support of the application?  Anywhere here wishing to25
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speak in opposition to the application?  Okay.  Do we have1

any other questions for the applicant?  You may make your2

concluding statement.3

MS. THEMAK:  Thank you.  I think we gave a lot of4

consideration to the OP report, and I would ask for the5

flexibility that we requested in our statement.  I would also6

ask in speaking with International President Hollingsworth-7

Baker, I also spoke to her about the potential relief8

through, and this is actually -- this might be a source of9

comments from you, through the community service use.10

In the RF-2 Zone, there is the option I believe11

under special exception relief for a community service use,12

and I would have to confer with staff and see whether that13

could alternatively, if this is a big problem, we really want14

to help Zeta Phi Beta minimize the cost here and not come15

back with a completely different application.  But I wanted16

to -- I believe that the organization also meets the17

definition of a community service use, which I think would18

be allowed simply by a special exception in the RF-2 Zone.19

When we submitted this application, we believed20

that it's a non-profit going in a residential structure, and21

so that seemed the clearest route for approval.  But I22

suppose I'm offering that as another way of looking at this23

requested relief.  This is an organization that is24

particularly active in this community.  It is not an average25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



144

non-profit.  It's targeted efforts are within the District.1

The president and I just recently spoke about2

Storkcess, which is a particular program that really educates3

and offers services to young mothers that don't have any4

other sources.  So again, their presence in this community5

and in close proximity to where these sorts of events that6

support these sort of organizational efforts is very crucial. 7

So I am asking for your discretion to be applied here, I8

suppose, and if -- 9

I know it has been done in the past.  If we would10

have to change our requested relief on the record --11

VICE CHAIRPERSON HART:  Well, I would actually --12

there are a couple of things --13

MS. THEMAK:  I'm just trying to come to a14

compromise.15

VICE CHAIRPERSON HART:  No, I appreciate it.  I16

think that it's very helpful to hear that.  If you could turn17

your mic off.  I'm sorry.  I can hear it, there's a feedback18

that starts and it gets a little loud.  But, and I get loud19

and I don't like being that loud.  I think that's an20

intriguing idea.  I think that right now we don't have the21

information to be able to do that, and that's not necessarily22

what is before us.23

I would like to understand where the Office of24

Planning is on that particular issue, and I would not want25
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to put them under the, on the spot right now.  Which leads1

me to if you are thinking that you would like to change your2

-- I think that it is a, as we've said before, it is a very3

heavy lift to get above a variance, and you've heard the4

Office of Planning report already, and the Office of Planning5

report is recommending denial for this.6

We give the Office of Planning report great7

weight, and as we review this, this case.  Notwithstanding8

the information that you all have provided today, which we9

do appreciate, it does give us more context and a greater10

understanding.  I think that there is -- it is very helpful11

for us to understand if this option that you are kind of12

talking about now is something that you would like to move13

forward with.14

I'll let you know if we kind of have our15

deliberation -- if we close the record, have our16

deliberations and move forward, I don't know where my fellow17

Board members are, but it might be difficult to do that.  If18

you get a denial from this Board, then it is another year19

before you can come back before us on this case.20

That is, depending on what it is that you bring21

back before, you know.  So there are some things to kind of22

think about with this, and I'll let Mr. Shapiro talk, speak23

right now.24

ZC COMMISSIONER SHAPIRO:  And Mr. Chair, perhaps25
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this is helpful in a way of joining with what you're saying. 1

We have not closed this hearing but I can tell you, based2

upon OP's report and based on the information before me, it's3

a very compelling story.  I don't see how this meets the area4

variance test.  So it may be helpful to hear that where we5

are in this process, to see if there is another option that6

you can bring before us, rather than closing this case out.7

The other thing that I can't imagine you'd be8

looking for advice from me President Hollingsworth-Baker, but9

one of the things that I'm interested by, maybe it's just10

comforting for me to think of it this way too, is that you're11

the owner of a wonderful building that you're going to be12

able to rent out, which is -- if you aren't able to use it13

as office space, which then actually can produce revenue.14

In my mind, that gives you options.  But that's15

kind of neither here nor there.  I just wanted to get it out16

of my head and out through my mouth because I was thinking17

it.  So I would like to see if we could pursue that option. 18

Is that up to -- I'm open to it.19

VICE CHAIRPERSON HART:  I mean if you -- something20

struck me as you were kind of having this conversation and21

giving us some of the context.  I think it was actually in22

the Office of Planning, the ANC report as well about Georgia23

Douglas Brown, sorry Georgia Douglas Johnson, you know,24

actually having it as a residence.  It may be that that has25
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a -- there's a way of kind of talking about that and the1

connection.  She may not have been a Zeta, but there may be2

a connection that is, that you can create along that.3

I'm not sure, and I'm not trying to give you --4

I'm trying to have you understand that the -- if you would5

like more time to talk about the community service use issue6

with the Office of Planning, that may be -- we have a7

continued hearing and you talk about that.  If you need to8

submit some updated, you know, documents for that because9

there would be a certification and some other things, a10

zoning certification form that you'd have to actually do to11

change that. 12

We'd have to have an Office of Planning report to13

understand where they were with this issue.  They may not14

change; they may be changed.  I'm not sure.  But we need time15

to be able to do that.  So I don't know if OAG, Mr.16

Goldstein, has any thoughts on kind of where we are right17

now.18

MR. GOLDSTEIN:  Thank you for asking.  I think it19

also might be helpful to put more into the record about your20

community support as a sort of non-profit, maybe public21

service focused organization, and why this use in this way22

is such an institutional necessity for your organization and23

what makes it unique in this circumstance as Is that24

institutional need.  So that may be helpful as well to put25
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into the record.1

VICE CHAIRPERSON HART:  So I think where we are2

right now is a continued hearing.  I don't know if a month3

would give you time to do that.4

MS. THEMAK:  As soon as possible.  We have all of5

that information that we can get into the record.6

VICE CHAIRPERSON HART:  Part of this is we need7

to be able to get some information back from the Office of8

Planning, and I don't know if there's -- and if the ANC wants9

to weigh in on it.  But I think we need to give them time to10

be able to do that, and I know our calendar may be somewhat11

difficult over the next four weeks but --12

MS. THEMAK:  I understand.  I just want them to13

be able to start utilizing.14

VICE CHAIRPERSON HART:  And I understand, and15

you're fighting for your clients, so that's what you're16

supposed to be doing.  Mr. Moy, if we look at the end of this17

month or I don't know if it's beginning of November.  What18

is the -- November 6th is a month from now.  What is the 30th19

like, October 30th?  Do we have a meeting that day?20

MR. MOY:   Yes, we do.  We have -- on October21

30th, we have two applications and an appeal.  So you could22

put it on that day.23

ZC COMMISSIONER SHAPIRO:  It's actually my BZA24

day.25
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VICE CHAIRPERSON HART:  Well, that seems like it1

works.  It's better to have the same Zoning Commission member2

and his rotation will come, will be back on the 30th of this3

month.  So we  have -- that gives you a little bit of time4

to be able to better understand this and have us better5

understand it.  But I think that that would be preferable in6

this instance.  So I think we should do that, but I think we7

should also look at kind of dates to have, deadlines to have8

information, you know, in the record and then a response from9

OP.  10

MR. MOY:   Yeah, sure.  So I would suggest, and11

also to give OAG time too.  If the applicant can make their12

filing with additional information say by October 16th, and13

then with OP response by let's say Monday, October 21st or14

would you need more time?15

VICE CHAIRPERSON HART:  When is the holiday is the16

14th or the 21st?  The 14th.  I can't recall.  Okay, that's17

fine.  The 21st is fine.  The 14th is fine.  If we could have18

an OP report by then, and then we will have time to be able19

to kind of digest this.  I guess we would give the ANC, and20

it's not a lot of time for them to, if they wanted to provide21

some information.  But that would at least give them maybe22

the 21st as well, or do you want to give them a little23

longer?24

ZC COMMISSIONER SHAPIRO:  I was just thinking25
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essentially from the ANC's  perspective, I imagine this is1

a different path to the same end goal.  So I'm not sure2

they're going to have a strongly different reaction to it.3

VICE CHAIRPERSON HART:  I agree.  I just wanted4

to make sure that they were, they're not forgotten in this. 5

So let's say the 25th, a little later?6

ZC COMMISSIONER SHAPIRO:  25th for the ANC?7

VICE CHAIRPERSON HART:  ANC, yeah.  Given that I'm8

not sure when their --9

ZC COMMISSIONER SHAPIRO:  That would be fine.10

VICE CHAIRPERSON HART:  Yeah.11

ZC COMMISSIONER SHAPIRO:  Okay.12

VICE CHAIRPERSON HART:  That's it.  Thank you all13

very much, and we will see you all back on the 30th.14

MS. THEMAK:  Great, thank you.15

VICE CHAIRPERSON HART:  Thank you.  So we will16

take probably about a 45 minute lunch break, and we will see17

everyone about 2:30-ish, I think if I'm looking there18

correctly.  So thank you.19

(Whereupon, the above-entitled matter went off the20

record at 1:47 p.m. and resumed at 2:46 p.m.) 21

CHAIRPERSON HILL:  Mr. Moy, you can go ahead and22

get us started again whenever you'd like.23

Application No. 20105, Joanne Pascale24

MR. MOY:   Thank you Mr. Chairman.  Thanks for the25
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trust.  The Board is back in session.  It's about 2:49, and1

I believe, Mr. Chairman, if we're going back to the top of2

the batting order, we're looking at, correct me if I'm wrong,3

Application No. 20105 of Joanne Pascale, captioned and4

advertised for special exception under Subtitle E, Section5

5007.1 and 5201 from the accessory building rear yard6

requirement, Subtitle E, Section 5004.1 to construct an7

accessory structure at the rear of an existing attached8

principal dwelling unit, RF-1 Zone.  This is at 3564 11th9

Street, N.W., Square 2833, Lot 76.10

CHAIRPERSON HILL:  Okay, great.  Thank you.  Could11

you please introduce yourselves for the record?12

MS. PASCALE:  Hi.  I'm Joanne Pascale, P-A-S-C-A-13

L-E, the owner applicant I suppose is what I am.14

CHAIRPERSON HILL:  Okay. 15

MR. DELGADO:  Hi, David Delgado.  I'm the16

designer.17

CHAIRPERSON HILL:  We've been here a really long18

time today.  Why don't we just start flipping coins, just19

like you know, get through this real quick.  All right, okay. 20

All right.  Mr. Delgado or Ms. Pascale, who's going to be21

presenting to us?22

MS. PASCALE:  I will.23

CHAIRPERSON HILL:  Okay.  So Ms. Pascale, if you24

could please kind of walk us through again what you're trying25
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to do, and then also why you believe you are meeting the1

criteria for us to grant the relief requested.  There was an2

issue of a preliminary matter, and I don't know if that's3

still on the table or not.  Do you guys -- you guys didn't4

post on time it looks like, right?  Did you know about this5

or you don't know about this?6

MS. PASCALE:  Yeah.  Should I get into that now?7

CHAIRPERSON HILL:  Yeah sure, please.  It's a8

preliminary matter, so I'm just trying to figure out what9

we're going to do about it.  Can you tell us why your posting10

was late?11

MS. PASCALE:  Right.  Well, it wasn't late.  I put12

in the affidavit with the date that was late, but what13

happened is I was overseas when I got the call from the14

Office of Zoning that the signs were ready.  So I had a15

friend pick up the signs and post them before the date, on16

the 17th.  That was -- that was before the deadline that they17

were required to be posted.  So they were posted at the18

proper time.19

CHAIRPERSON HILL:  Okay.20

MS. PASCALE:  When I returned from overseas a few21

days later, I found this affidavit and I wasn't quite sure22

what the process was.  So I dated it on the date that I23

signed the affidavit, which was after the date that it needed24

to have been posted. 25
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CHAIRPERSON HILL:  Okay.  So you're saying it was1

posted in a timely manner.  You just didn't understand, and2

so you dated it incorrectly?3

MS. PASCALE:  Correct, and if you'll see, there's4

like three affidavits in there and the last one is from5

Jonathan Herrs.  That's actually my friend who signed, that6

he in fact did pick up the signs and post them within the7

deadline.8

CHAIRPERSON HILL:  Jonathan Herrs?9

MS. PASCALE:  Yep.10

CHAIRPERSON HILL:  Okay, okay.  All right, and you11

already did go to the ANC?12

MS. PASCALE:  Yeah.13

CHAIRPERSON HILL:  Okay, all right.  I don't have14

any problem with a waiver for the posting.  Does the Board15

have any problem with the waiver of the posting?16

MP  No.17

CHAIRPERSON HILL:  Okay.  So we're going to go18

ahead and grant you a waiver for the posting requirements.19

MS. PASCALE:  Thank you.20

CHAIRPERSON HILL:  And then I'm going to put 1521

minutes on the clock.  The clocks are in front of you on22

either side, and you can begin your presentation whenever23

you'd like.24

MS. PASCALE:  Thank you.  So I'm in a typical25
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rowhouse in Columbia Heights and I like to garden quite a1

bit, and in my backyard I was beginning to run out of the2

little bit of space there is to garden, and got the idea that3

I could construct some kind of roof structure over the back4

parking space in order to just make space for a rooftop5

garden.  6

So as I started thinking that project through,7

initially the idea was just a simple carport, just to hold8

the roof to produce these, space for these planters.  But as9

I looked at it closer and talked with neighbors, it seemed10

like this might be a safety hazard because it would -- I have11

a back fence.  On the one side there's already a fence and12

on the other side there's a three quarter retaining wall.13

So I thought this could make for a bad situation14

as far as, you know, inviting an alcove kind of thing for,15

you know, unwanted activity from the alley.  So I realized16

I really probably ought to make this a full-on garage17

project, and then have the rooftop garden.  So I hired David18

to work up some plans for this, and then we started to put 19

the permit in with the DCRA and realized with certain20

requirements as far as the size of the rear yard and the21

minimum requirements for the garage, it would mean needing22

to violate the 12 foot setback requirements from the alley. 23

So that's what got us into this process of asking24

for this special exception, to set back only 9-1/2 feet25
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instead of the required 12 feet.  So should I just walk1

through the burden of proof requirements?2

CHAIRPERSON HILL:  Sure.  That would be great,3

thank you.4

MS. PASCALE:  Okay.  So 5007.1 talks about being5

in harmony with the general purpose and interest of the6

zoning regulations.  So both my adjacent neighbors are7

already, you know, violating the 12 foot setback.  They're8

about eight foot setback.  Many, there's right next door to9

me there is already a garage with a roof deck, and many of10

the other properties in that same strip have either an eight11

foot setback and/or a garage on the property.12

So I think it's pretty consistent with the harmony13

and the general purpose of the alley in terms of the use of14

neighboring properties.  Because there's so many other people15

in that same line that are eight foot setback, I don't think16

it would obstruct any traffic flow.  The alley's pretty wide17

already.  Two cars can pass each other without too much18

trouble, even with all of us, you know, violating the 12 foot19

setback.20

Then with regard to the regulation 5201, the21

addition or accessory structure, 5201.3 talks about not22

having a substantially adverse effect on the use or enjoyment 23

of the abutting or adjacent dwellings.  So in terms of the24

light and the air issue, to the north of me again there's25
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already roof deck with high privacy walls.  On the west there 1

would just be alley, and on the south is an open yard, so I2

don't think it will obstruct that.  3

In terms of privacy, there's going to be four foot4

high parapet wall, so there won't be much of a view from my5

garden rooftop into the -- there's no windows, there's no6

view to other people's properties.  Let's see 5201.3(c) talks7

about not visually intruding on the character, scale and8

pattern.  If I was to do this project, it would actually be 9

quite consistent with the character, scale and pattern that10

existed in the alley already. 11

Okay.  So that kind of is the key points from the12

burden of proof.  The ANC on September 11th they met.  They13

need seven people for a quorum and they had 11 present.  They14

voted 11 in support, zero abstaining and zero opposing.  They15

had no concerns.  They also cited that many other properties16

have similar garages off the back, and they said they support17

this special exception as requested.  18

The Office of Planning on September 20th issued19

their report, which said they recommended approval, and they20

cited a lot of the same things that I talked about, the21

burden of proof in terms of the light and the air, the22

character and so on.  I also submitted three letters of23

support from neighbors including the neighbors immediately24

to the south and to the north.25
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I since only last week learned that the same1

neighbors, the ones to the north, filed a letter of2

opposition, which totally surprised me because we have been3

talking about this for months.  I'm shocked that they didn't4

feel like they could have talked to me about this.  We talked5

about it a year ago when they signed the initial letter.  I6

gave them the schematics, not the full on --7

CHAIRPERSON HILL:  That's okay.  We can talk about8

it.  You don't have to -- you don't have to dwell on that one9

right now.  So okay.  Is there anything else?10

MS. PASCALE:  Not from me.11

CHAIRPERSON HILL:  Okay.  Does the Board have any12

questions of the applicant?13

VICE CHAIRPERSON HART:  Not a question, just a14

little clarification.  The other garages on the alley are15

just non-conforming.  They are not violating.  It's just16

called non-conforming.17

MS. PASCALE:  Oh, I see.18

VICE CHAIRPERSON HART:  So they were, you know,19

have existed before the --20

MS. PASCALE:  Correct.21

VICE CHAIRPERSON HART:  So it's just a small22

point.23

MS. PASCALE:  Oh thank you.  It's called "non-24

conforming?"25
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VICE CHAIRPERSON HART:  Yeah.  It would be non-1

conforming with regard to the alley setback.2

MS. PASCALE:  Okay, thank you.3

CHAIRPERSON HILL:  So again Ms. Pascale, just in4

terms of the one letter from the neighbor, have you thought5

about -- and I don't want to get into the details of the6

letter or anything, but have you thought about a motion7

detection light or just kind of concerns of vegetation and8

stuff?  Have you just thought about those two issues.9

MS. PASCALE:  Certainly.  When we talked about it10

a year ago, that's when we were together, talked with the11

neighbor to just talk about their initial concerns.  We12

agreed at that time to do a motion detector light as well as13

cover the costs of extending their fence and moving the gate14

so that there  would be an alcove that they're concerned15

about, because they do have a few feet to play with.  If they16

moved their gate up to the very edge of their property line.17

CHAIRPERSON HILL:  Okay, that's all right.  So you18

have thought about a motion detection light and you think19

you're going to do that?20

MS. PASCALE:  Yeah.  We talked about that a year21

ago and I remain committed to doing that, yeah.22

CHAIRPERSON HILL:  Okay, and also going to be at23

least cognizant of the vegetation?24

MS. PASCALE:  Yes, yes.25
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CHAIRPERSON HILL:  Okay, all right.  Does the1

Board have any further questions of the applicant?  Okay. 2

Can we turn to the Office of Planning please?3

MR. COCHRAN:  Thanks, Mr. Chair.  For the record,4

Steve Cochran, Office of Planning.  We're for the most part5

happy to stand on our report just for the sake of the record. 6

We have 5007.1 takes you into the criteria in 5201.1.  So OP7

evaluated according to those criteria.  There is one typo in8

our report that's kind of important.  On page 3(c), the last9

sentence, I got caught up in the double negatives.  It should10

have read "would not be inconsistent."  In other words, it11

would be consistent with the pattern of existing accessory12

buildings and walls on the alley.13

So with respect to everything else, we think14

that it meets the criteria.  I'd be happy to go into them,15

and if the applicant is proposing to the installation of the16

security light as a condition, OP would be happy to support17

that also as a condition.18

CHAIRPERSON HILL:  Okay, thank you.  Does the19

Board have a question of the Office of Planning?  Does the20

applicant have any questions for the Office of Planning?  Is21

there anyone here wishing to speak in support?  Is there22

anyone here who wishes to speak in opposition?  Is there23

anything else that the applicant would like to add?  So24

you're comfortable, I understand, in terms of just the -- and25
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I don't even know what the Board thinks about it being a1

condition.  2

So it would be a condition to install a light3

there, a motion detector light as was indicated?4

MS. PASCALE:  Yes.5

CHAIRPERSON HILL:  Okay.  So the Board is -- I6

mean I do think that could be something that could be adverse7

impact, or could be thought of as addressing the adverse8

impact.  Does the Board have any thoughts on having that as9

a condition?10

VICE CHAIRPERSON HART:  No, I think that it would11

be fine, and is it the entire thing or just the motion12

detector light?  Because you talk about it in between our13

garages to protect us from unwanted and illegal activities14

individually.  You're just talking about --15

CHAIRPERSON HILL:  I'm saying it's all in the16

motion --17

VICE CHAIRPERSON HART:  That's fine.18

CHAIRPERSON HILL:  Yeah, all right.  19

MR. GOLDSTEIN:  I'm sorry.  Paul Goldstein, just20

really quickly.  And the motion detector light would be on21

the applicant's property, not on the neighboring property?22

CHAIRPERSON HILL:  Yes, that's what I understand23

it to be.24

MR. GOLDSTEIN:  Okay.25
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CHAIRPERSON HILL:  Okay, and that's for the use1

of writing the order.  2

MR. GOLDSTEIN:  Yeah.3

CHAIRPERSON HILL:  Thank you.  All right. 4

Anything else from the applicant? 5

(No response.)6

CHAIRPERSON HILL:  Okay.  I'm going to go ahead7

and close the hearing.  Is the Board ready to deliberate? 8

ZC COMMISSIONER SHAPIRO:  Yes.9

CHAIRPERSON HILL:  Okay.  Does someone else want10

to start?11

VICE CHAIRPERSON HART:  Really?  Okay, sure.  So12

no.  The project I thought was fairly straightforward.  I'd13

be able to support the application, and I thought that they14

met the criteria in the zoning regs.  I didn't have a15

particular issue with the project in that they made the case16

as to why they, you know, they this needed to do this.  17

It is in keeping with other garage structures,18

accessory buildings in, along this alley and I didn't -- I19

would also be supportive of the motion detection light that20

they would, you know, be able to add to the building so that21

they could -- for security purposes.  So I'd be in support22

of that.23

CHAIRPERSON HILL:  Okay, anyone else?24

(No response.)25
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CHAIRPERSON HILL:  Okay.  I'm going to make a1

motion to approve Application No. 20105, as captioned and2

read by the Secretary, including a condition that a motion3

detector light be installed on the applicant's property, as4

I believe we clarified for the written report that the OAG5

will be doing, and ask for a second.6

VICE CHAIRPERSON HART:  Second.7

CHAIRPERSON HILL:  Motion has been made and8

seconded.  All those in favor say aye?9

(Chorus of aye.)10

CHAIRPERSON HILL:  All those opposed?11

(No response.)12

CHAIRPERSON HILL:  The motion passes.  Mr. Moy.13

MR. MOY:   Staff would record the vote as 4 to 014

to 1.  This is on the motion of Chairman Hill to approve the15

application for the relief requested, as well as the one16

condition as cited into the record.  Second the motion of Ms.17

John.  Also in support Vice Chair Hart and Zoning18

Commissioner Peter Shapiro.  No other Board members present.19

CHAIRPERSON HILL:  All right, thank you Mr. Moy. 20

Thank you guys.  That goes to the gentlemen, the transcriber21

over here to the right.  Okay.  All right, Mr. Moy, you can22

call the next one when you get a chance.23

Application No. 20098, Richard Bodack and Vincent Savoia24

MR. MOY:   All right.  I'm asking for parties to25
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come to the table to Case Application No. 20098 of Richard,1

is it Bodack, B-O-D-A-C-K, and Vincent Savoia, S-A-V-O-I-A,2

captioned and advertised for a special exception under3

Subtitle E, Section 5201 from the lot occupancy provisions4

of Subtitle E, Section 304.1 and non-conforming structure5

requirements of Subtitle C, Section 202.2 to construct a rear6

addition to an existing attached principal dwelling unit in7

RIF-1 Zone.  This is at 3618 13th Street, N.W., Square 2828,8

Lot 78, and this is what has been captioned and advertised.9

CHAIRPERSON HILL:  Okay, great.  Thank you Mr.10

Moy.  Could you please introduce yourselves for the record,11

from my right to left?12

MR. ANDINO:  Edwin Andino.  I'm a designer at Four13

Brothers.14

CHAIRPERSON HILL:  Can you spell that last name15

for me please sir?16

MR. ANDINO:  A-N-D-I-N-O.17

CHAIRPERSON HILL:  E?18

MR. ANDINO:  A-N-D-I-N-O.19

CHAIRPERSON HILL:  Okay, thank you.20

MS. DONAHUE:  Kate Donahue.  I'm an architect at21

Four Brothers Design Build.22

MR. BODACK:  Richard Bodack, property owner.23

CHAIRPERSON HILL:  Okay.  Who's going to be24

presenting to us today?25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



164

MS. DONAHUE:  I am.1

CHAIRPERSON HILL:  Okay, great.  Is it Ms.2

Donahue?  Donahue.  Okay, great.  So Ms. Donahue, if you3

could just walk us through what exactly your client is trying4

to do, and again how you believe they meet the criteria for5

us to grant the relief being requested?  6

I'm going to put 15 minutes on the clock Mr. Moy,7

just so I know where we are, and also if you  can kind of8

like speak to it, just making sure that if you can, like the9

Office of Planning got everything they had asked for and I'll10

be able to hear from the Office of Planning obviously as11

well.  But just kind of speak to some of that, and you can12

begin whenever you'd like.13

MS. DONAHUE:  Thank you.  Our client is proposing14

to construct a one story addition on an uncovered deck in the15

rear yard of their property.  This would also include the16

demolition of an existing non-conforming covered porch.  The17

two adjacent neighbors each have existing dog legs of roughly18

the same size and proportion of the subject property.  The19

addition would extend no more than ten feet beyond the20

furthest rear wall of these adjacent structures.  21

We are requesting relief from lot occupancy. 22

Currently, it is 62 percent.  We're proposing 66 percent. 23

Relief from the rear yard setback currently is 22.3 feet, and24

we are proposing 12.3 feet, and relief from non-conforming25
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structure as the existing porch pushes it a lot -- the1

existing porch plus an existing garage pushes the lot2

occupancy to 62 percent.  The addition that we're proposing3

would be further non-conforming.4

I should note that the rear yard setback relief5

is a late addition to the special exception application.  We6

were notified by OP that our interpretation was not accurate. 7

We verified that with them down at DCRA, and it turns out we8

were thinking that the rear yard was actually longer than it9

was based on the existing garage that we were not touching.10

But we determined that the existing rear yard is11

actually 22.38 feet, and therefore we amended the application12

to request the rear yard setback relief as well.  Pursuant13

to Subtitle E, 5201.3, we have graphically shown through plan14

sections, elevations and photographs that the addition and15

the new deck would not adversely affect the use or enjoyment16

of the abutting properties.17

The light and air would not be unduly affected as18

the massing of the dog legs and the proposed addition19

maintains space between the properties, roughly about four20

feet.  For the same reason, privacy of use and enjoyment of21

neighboring properties would not be compromised, and the22

addition would not visually intrude upon the character, scale23

or pattern of the other houses.24

Furthermore, it's not visible from the street25
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frontage and it's secluded from the view in the alley by the1

existing garage.  We received full support from the ANC 1A,2

the report of which has been included in the record, as well3

as full OP support, including the rear yard setback relief4

that we requested.5

CHAIRPERSON HILL:  Okay.  Does the Board have any6

questions for the applicant?  Okay.  I'm going to turn to the7

Office of Planning.8

MR. KIRSCHENBAUM:  Good afternoon Chair Hill and9

members of the Board.  Jonathan Kirschenbaum for the Office10

of Planning.  We recommend approval of lot occupancy, non-11

conforming structures and also the newly added rear yard12

special exceptions.  Please let me know if you have any13

further questions.  Thank you.14

CHAIRPERSON HILL:  Is the rear yard, is that15

E306.1?16

MR. KIRSCHENBAUM:  Yes, that is correct.17

CHAIRPERSON HILL:  Okay, and that's what the18

applicant is adding to the application?  Can you please say19

yes?20

MS. DONAHUE:  Yes.21

CHAIRPERSON HILL:  Okay, great.  Does the Board22

have any questions for the Office of Planning?  Does the23

applicant have any questions for the Office of Planning?24

MS. DONAHUE:  No.25
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CHAIRPERSON HILL:  Is there anyone here who wishes1

to speak in support?  Is there anyone here who wishes to2

speak in opposition?  3

(No response.)4

CHAIRPERSON HILL:  Is there anything you'd like5

to add at the end?6

MS. DONAHUE:  No.7

CHAIRPERSON HILL:  Okay, all right.  I'm going to8

close the record.  Is the Board ready to deliberate?9

VICE CHAIRPERSON HART:  Yes sir.10

CHAIRPERSON HILL:  Okay.  I don't have any issues11

with this application.  I would agree with the analysis that12

was provided by the Office of Planning, which also includes13

rear yard setback relief under E306.1.  I also am glad to see14

that the ANC 1A was in support, and that DDOT had no15

objections.  Again, I believe they meet the criteria for us16

to grant the relief being requested.  Is there anything else17

anyone would like to add?  18

(No response.)19

CHAIRPERSON HILL:  I'm going to go ahead and make20

a motion to approve Application No. 20098 as captioned and21

read by the Secretary, including the rear yard setback relief22

under E306.1 and ask for a second?23

MEMBER JOHN:  Second.24

CHAIRPERSON HILL:  Motion made and seconded.  All25
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those in favor say aye?1

(Chorus of aye.)2

CHAIRPERSON HILL:  All those opposed?3

(No response.)4

CHAIRPERSON HILL:  The motion passes.  Mr. Moy.5

MR. MOY:   Staff would record the vote as 4 to 06

to 1, this on the motion of Chairman Hill to approve the7

amended application for the relief being requested. 8

Seconding the motion, Ms. John.  Also in support, Vice Chair9

Hart and Zoning Commissioner Peter Shapiro.  No other Board10

members present.11

CHAIRPERSON HILL:  Okay, thank you Mr. Moy.  Thank12

you all very much.13

(Pause.)14

Application No. 20046, Districtproperties.com, Inc.15

MR. MOY:   All right.  Reading the next16

application, Mr. Chairman, is No. 20046 of17

Districtproperties.com, Inc., as captioned and advertised for18

an area variance from the side yard requirements of Subtitle19

D, Section 206.2 to construct  a new detached principal20

dwelling unit.  This is in the R-2 Zone at 3003 7th Street,21

S.E., Square 5952, Lot 31.  22

CHAIRPERSON HILL:  Okay.  Is the applicant here? 23

Okay, all right.  This is for 20046.  Okay.  Unless you want24

to come represent them, then you're welcome to do so.  All25
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right.  Then I guess Mr. Moy, why don't we just wait until --1

we'll take this back at the end, and see if someone does show2

up.  I do have a couple of comments just in case we don't get3

them to show up, and if they happen to be watching, I mean4

we still don't have anything from the ANC.5

There were some preliminary matters about the6

posting of maintenance, I'm sorry, affidavit of posting and7

maintenance.  So those are just kind of some things if they8

do happen to come back or watch this at another time.  Mr.9

Moy, you want to call our next one?10

Application No. 20115, L Corp LLC11

MR. MOY:   Thank you, Mr. Chairman.  So this would12

be Case Application 20115 of L Corp, LLC, captioned and13

advertised for an area variance from the minimum lot area14

requirement, Subtitle E, Section 201.1 for three existing15

attached principal dwelling units in the RF-1 Zone.  This is16

at 1630 through 1634 Argonne Place, N.W., Square 2589, Lots17

848 through 850.18

CHAIRPERSON HILL:  Okay.  Thank you, Mr. Moy. 19

Could you please introduce yourself for the record?20

MR. SULLIVAN:  Yes.  Thank you Mr. Chairman.  Good21

afternoon, Marty Sullivan with Sullivan and Barros on behalf22

of the applicant.  23

CHAIRPERSON HILL:  Mr. Sullivan, I've been looking24

forward to this one.  I've got to say, I hope I don't regret25
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saying that, but I've been looking forward to this one.  So1

if you could please go ahead and tell us a little bit about2

your project and what you're trying to do, and how your3

applicant actually is achieving, you know, the standard with4

which we can grant this relief, and then I'm going to have5

some questions.6

MR. SULLIVAN:  Okay.  So as you know, this was a7

case that was before the Board on appeal.  What we're trying8

to do is to renovate three existing homes that have been here9

for about 80 years.  The history of this was that about five10

years ago, the lots were consolidated into one lot in11

anticipation of combining the three buildings into a 12 unit12

building.13

That didn't go through as a result of the rezoning14

that went on in that neighborhood, and so the property was15

abandoned by that owner and purchased by the current16

applicant, who just wanted to renovate the existing buildings17

as they were.  So that -- our position in that case was that18

that could be done on the basis of tax lots.  The Board19

disagreed, and so we are seeking the ability to subdivide the20

property into record lots, and to do that, we need relief21

from the minimum lot area of 1,800 square feet.  22

So I think the unique condition in this case is23

the history.  It's not just the fact that it's three24

buildings on the single record lot, but it's how it got to25
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that point, and I think that's all part of the unique.  And1

the practical difficulty of course is we can't do anything2

without relief.  We can't renovate the buildings.  We could3

tear them down and do two buildings as a matter of right, or4

we could tear down walls and combine them and make it two5

buildings.  6

CHAIRPERSON HILL:  Yeah, that's right.  I mean it7

was -- I think it was a five hour appeal or something like8

that.  So did -- was it longer?  If not longer.  So when you9

went back -- I mean the ANC is now in support of this;10

correct?11

MR. SULLIVAN:  That's correct.12

CHAIRPERSON HILL:  So you went back and presented13

to the ANC?14

MR. SULLIVAN:  We didn't even present.  They put15

it on their consent agenda and approved it.  They said not16

to even bother coming to the meeting so --17

CHAIRPERSON HILL:  Okay.  Does anybody else have18

any questions for the applicant? 19

(No response.)20

CHAIRPERSON HILL:  So I've got one more question. 21

So nothing changed in terms of the building itself between22

when the appeal was here and everything that you guys went23

through with the appeal, and what you're doing right now?24

MR. SULLIVAN:  That's correct.  Nothing except a25
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lot more expense to get there.1

CHAIRPERSON HILL:  Gotcha.  I'm sorry, the first2

part I felt was that's correct.3

MR. SULLIVAN:  That's correct.4

CHAIRPERSON HILL:  Okay, thank you.  All right. 5

Could I turn to the Office of Planning please?6

MS. FOTHERGILL:  Good afternoon.  For the record7

I'm Anne Fothergill with the Office of Planning, and the8

Office of Planning rests on the record in support of the9

variance relief that the applicant has requested, and finds10

it meets the three part test, and I'm happy to take any11

questions.  Thanks.12

CHAIRPERSON HILL:  Okay, thank you.  Does the13

Board have any questions for the Office of Planning?  Does14

the applicant have any questions for the Office of Planning?15

MR. SULLIVAN:  No thank you.16

CHAIRPERSON HILL:  Is there anyone here who wishes17

to speak in support?  Is there anyone here who wishes to18

speak in opposition?19

(No response.)20

CHAIRPERSON HILL:  Mr. Sullivan, is there anything21

you'd like to add at the end?22

MR. SULLIVAN:  No thank you.23

CHAIRPERSON HILL:  Okay, all right.  I'm going to24

close the record.  I believe they meet -- I believe they meet25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com



173

the standard with which we can grant this application.  I1

would agree with the analysis that was supplied by the Office2

of Planning as well as that with the ANC.  I mean since we've3

been doing this particular case for a good part of my life,4

I'm not -- I feel very comfortable that they're meeting the5

criteria, and I'm going to be voting in approval.  Is there6

anything else anyone would like to add?7

(No response.)8

CHAIRPERSON HILL:  Go ahead and make a motion to9

approve Application No. 20115, as captioned and read by the10

Secretary and ask for a second.11

VICE CHAIRPERSON HART:  Second.12

CHAIRPERSON HILL:  Motion has been made and13

seconded.  All those in favor say aye?14

(Chorus of ayes.)15

CHAIRPERSON HILL:  All those opposed?16

(No response.)17

CHAIRPERSON HILL:  The motion passes.  Mr. Moy.18

MR. MOY:   Staff would record the vote as 4 to 019

to 1, this on the motion of Chairman Hill to approve the20

application for the relief requested.  Seconding the motion21

is Vice Chair Hart.  Also in support Ms. John and Zoning22

Commissioner Peter Shapiro.  No other members present.23

CHAIRPERSON HILL:  Thank you, Mr. Moy.  Thank you,24

Mr. Sullivan.25
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MR. SULLIVAN:  Thank you.1

Application No. 20116, Elee and Joseph Wakim2

MR. MOY:   All right, the next application before3

the Board, Mr. Chairman, is number 20116 of is it Elee, E-L-4

E-E and Joseph Wakim.5

MR. WAKIM:  Elee Wakim, sir.6

MR. MOY:   Wakim, thank you, W-A-K-I-M, captioned7

and advertised for a special exception under the residential8

conversion use permission, Subtitle U, Section 320.2 and9

pursuant to Subtitle X, Chapter 10 for variances from the10

residential conversion requirement, Subtitle U, Section11

320.2(d), minimum parking size and layout requirements,12

Subtitle C, Section 712.3 to convert an existing flat into13

a three unit apartment house, RF-1 Zone.  This is 2705 11th14

Street, N.W., Square 2858, Lot 18.15

CHAIRPERSON HILL:  Oh great, thanks Mr. Moy. 16

Could you please introduce yourselves for the record, from17

my right to left?18

MR. WAKIM:  Good evening ladies gentlemen or I'm19

sorry, good afternoon ladies and gentlemen.  Elee Wakim,20

homeowner.21

MR. DETTMAN:   Good afternoon, Mr. Chairman,22

members of the Board.  Shane Dettman, Director of Planning23

Services with Holland and Knight.24

CHAIRPERSON HILL:  Okay, Mr. Dettman.  I assume25
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you're going to be presenting to us?1

MR. DETTMAN:   Yes sir.2

CHAIRPERSON HILL:  Okay.  So if you could go ahead3

and again walk us through what your client is trying to4

achieve, and how you believe they're meeting the standard by5

which we can grant the relief being requested.  I don't have6

any specific questions off the top of my head.  We'll see if7

we get to those as we go through the presentation.  I'm going8

to put 15 minutes on the clock, and you can begin whenever9

you'd like.10

MR. DETTMAN:   Thank you, Mr. Chairman.  I'd like11

to just bring to the Board's attention just one preliminary12

matter that I was made aware of by the Office of Planning13

just a couple of weeks ago.  It has to do with the way that14

the case was advertised.  It's not a big substantive issue,15

but I just for the sake of the record I want to make sure16

that it's clear, when first -- and it goes to the parking17

variance that we requested.18

Our application requested a variance from section19

Subtitle C, 712.3.  It was advertised for a variance from20

Subtitle C, 712.5.  It's now correct on the Office of21

Zoning's website.  I believe -- the Office of Planning22

informed me of this because of guidance provided by OAG.  I23

have both sections here on the screen.  712.3 says that at24

least 50 percent of the required parking spaces must meet the25
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requirements of -- 1

(Off mic comment.)2

CHAIRPERSON HILL:  That's okay.  He said, they3

said you don't have it on -- I'm just listening to you, so4

I'm fine with you reading it.  But if you guys want to see5

it on the screen, then you can put it on -- you guys want to6

see it on the screen?  Okay.  Mr. Dettman, if you can get it7

over there, and/or if IT can come on out, can you get it over8

there.9

MR. DETTMAN:   I have it here.10

CHAIRPERSON HILL:  Well, the screen meaning the11

screen that we can see, and that also everyone else can see. 12

But I'll wait and see if IT can come out and help us.13

MR. DETTMAN:   Okay.  I'll try to explain.14

CHAIRPERSON HILL:  Sure.  You can go ahead, yeah.15

MR. DETTMAN:   Basically, 712.3 says that 5016

percent of the parking, the required parking has to meet the17

full size space requirements.  It says 50 percent of the18

required parking have to meet the size requirements, as shown19

in the table in 712.5.  So the requirement is really in20

712.3.  The table is in 712.5.  We requested relief from the21

712.3, because that's what the requirement -- that's where22

the requirement is stated. 23

CHAIRPERSON HILL:  Right, but you're saying you24

posted it 715.5?25
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MR. DETTMAN:   It was advertised in the D.C.1

Register and all that 712.5.  It is now corrected on the2

Office of Zoning's website.3

CHAIRPERSON HILL:  Perfect, right.  You were just4

referring to the table, as opposed to the requirement.5

MR. DETTMAN:   That's how it was advertised. 6

That's not what we requested.7

CHAIRPERSON HILL:  Right.  That's how it was8

advertised.  I understand. 9

MR. DETTMAN:   Yeah.10

CHAIRPERSON HILL:  Does the Board need further11

clarification on that?  Okay.  I don't have an issue with12

that.  I mean I appreciate the clarification, and as we kind13

of walk through this and if you have more slides now, you can14

show them to everybody.  But we'll just see.  So unless,15

unless the Board has any questions, we'll just kind of move16

on, correct?  Okay.  Everyone's nodding their head.  Mr.17

Dettman, okay you can continue then.18

MR. DETTMAN:   Okay.  Thank you, Mr. Chairman. 19

We're here today for requesting relief for a special20

exception and variance relief related to the property at 270521

11th Street, N.W., which you can see on this map here.  It22

is an attached row dwelling located on 11th Street within23

Square 2858, which is bounded on the west by 11th Street, on24

the east Sherman Avenue, on the south Fairmont Street, and25
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on the north Girard Street.1

We are also requesting variance relief from one2

of the criteria of Subtitle U, 320.2, specifically the 9003

square foot of land area per dwelling unit under U320.2(d). 4

Finally, we're also asking for a variance from the minimum5

parking size requirement under Subtitle C, 712.3.  We've6

addressed the burden of proof and the criteria for the7

requested special exception relief in our application8

statement, which is Exhibit 7 in the record, our prehearing9

statement in Exhibit 43(a) of the record and also in the10

slides that were submitted to the record just this morning.11

We recognize and appreciate the support from the12

Office of Planning at Exhibit 31, DDOT in Exhibit 32 and ANC13

1B at Exhibit 29, whereas on September 12th, 2019, the ANC14

voted 9-0 in support of the application.  We also have eight15

letters of support in the record at Exhibits 17 through 22,16

24 and 25 and including the owners of the property, which is17

a three unit condo immediately to the south of the subject18

property at 2705 11th Street, N.W.19

Mr. Chairman, we are prepared to full20

presentation, including a brief introduction by the21

applicant, and then moving into specific -- addressing the22

specific criteria, special exception or variance.  We can23

also offer to rest on the written record that we've24

submitted, and go directly to questions.25
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CHAIRPERSON HILL:  Okay.  I mean I'm flipping1

through your slides.  So does the Board have any questions2

of the applicant?3

MEMBER JOHN:  Yes, Mr. Chairman.  I'd suggest that4

in the presentation, the applicant address the variance test.5

CHAIRPERSON HILL:  Okay.  If you could do that6

please, Mr. Dettman.7

MR. DETTMAN:   Certainly.  As the Board knows, in8

order to grant an area variance, the Board must find that9

three conditions or three prongs are met, the first one being10

the property is affected by an exception size, shape or11

topography, or other extraordinary exceptional situation or12

condition.  As a result of those exceptional conditions, it13

gives rise to a practical difficulty upon the owner if the14

zoning regulations were strictly applied.15

Finally, the third prong of the test is that can16

the relief be granted without causing substantial detriment17

to the public good and would not otherwise substantially18

impair the intent, purpose and integrity of the zone plan as 19

embodied in the zoning regulations.20

So I'll just step through each of the three prongs21

of the variance and how we feel each of the prongs are met22

for both the variance requested.  In terms of the first23

prong, we believe that extraordinary and exceptional24

conditions do exist on the subject property and that are25
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unique to the subject property, and that it has a very small1

size, being only 1,465 square feet.  It has a very shallow2

depth at 78.13 feet.  That's shown on the surveyor's plat3

submitted to the record.4

The building in and of itself has a very large5

footprint, occupying approximately 84 percent of the lot,6

leaving very little open area at the rear of the lot to7

accommodate such things as regular-sized parking.  The8

existing structure in and of itself is already configured as9

a three unit apartment.10

You see in some of the pictures they are not the11

prettiest apartments, but nonetheless when applying the DCRA12

guidance for what are the components that have to be13

necessary in order for something to be considered an14

independent dwelling unit, it meets all of those criteria. 15

We've looked in the permit records in the DC PIBS website. 16

There were some permits issued in the 1980's for some work17

there.18

Right now, there is no evidence whatsoever that 19

-- there is no connection between the lower level and the20

ground floor level.  The lower level is an independent21

dwelling unit, and then you walk up into the first level, and22

then the top two floors are a connected level.  So it really23

is configured perhaps as a result of work that was done in24

the 80's, with very little information about that work, that25
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it is currently configured with three separate dwelling1

units.2

We also have information from the owners of the3

property immediately to the south that confirm that that4

property was, at least up until 2016, it's been vacant since5

then, that it was -- that all three units were occupied. 6

Finally, another extraordinary situation is that the existing7

structure is in severely dilapidated and unsafe conditions,8

which contribute to the need for the relief from the 9009

square foot requirement.  10

As a result of those extraordinary circumstances,11

we believe that the property owner would experience practical12

difficulties if the zoning regulations were strictly applied. 13

With respect to the variance request from the 900 square of14

land area per dwelling unit, we submitted information at15

Exhibit H of our initial application, laying out a debt to16

income analysis, laying out what would be required in terms17

of rehabilitating the property as a two unit structure versus18

a three unit structure, and as you would see in that19

analysis, to strictly apply the regulations to require only20

two units, a flat, would be unnecessarily burdensome on the21

property owner, who fully intends to reside in one of the22

units on the property, and rent out the other two units. 23

Just in summary, and we can go through the24

analysis some more if you'd like, but just in summary, in25
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March of this year Mr. Wakim purchased the property to tune1

of just under a million dollars, and based on the photos you2

can see what you get for a million dollars these days.  It3

is in need of substantial rehabilitation and is in very4

unsafe condition with respect to building code, electrical5

code, fire and egress, plumbing. 6

Under a two unit scenario, it would cost7

approximately between six and seven hundred thousand dollars 8

in order to rehabilitate the property as a two unit, and9

approximately another $100,000.  So between seven and eight10

hundred thousand dollars to rehabilitate the property for11

three units.  So all in, you would be looking at under a two12

unit scenario, approximately $1.8 million, and under a three13

unit scenario approximately $1.9 million.14

So if you move and look at the annual post-15

renovation carrying cost of the property, again with Mr.16

Wakim residing within the property and then renting either17

the one or two units that would be remaining, at the end of18

the day under a two unit scenario in order to cover the debt19

on the property, Mr. Wakim would need to contribute20

approximately $60,600 on a per month basis.  That's21

approximately a $5,000 rent or mortgage that Mr. Wakim would22

be responsible for.23

Under a three unit scenario, it brings it down24

closer to approximately $2,950 per month in terms of a25
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mortgage or what he would be paying in rent to live at the1

subject property.  If you look at some of the comparables at2

three unit scenarios, that three unit scenario is much more3

in line with similarly sized units in the surrounding area.4

We believe that as a result of that debt to income5

imbalance, it gives rise to a practical difficulty for the6

property owner.7

CHAIRPERSON HILL:  Mr. Shapiro has a question, I'm8

sorry.9

ZC COMMISSIONER SHAPIRO:  Yeah.  How many square10

feet is the unit you would be living in?11

MR. WAKIM:  It would be just over 1,300 sir.12

ZC COMMISSIONER SHAPIRO:  Thank you.13

CHAIRPERSON HILL:  All right, Mr. Dettman.14

MR. DETTMAN:   For the practical difficulty15

related to the parking, as I mentioned the existing structure16

occupies about 83 to 84 percent of the lot, leaving only a17

very small amount of space at the rear of the property to18

accommodate parking, which were there's none existing19

currently.  So for a three unit apartment building, the20

minimum parking requirement would be two spaces, and as we21

mentioned earlier, the requirement is that at least one of22

those spaces, or 50 percent of the two required spaces, has23

to meet the full size parking 9 by 19 requirement.24

There's just simply not enough depth at the rear25
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of the property in order to satisfy that particular1

regulation.  So to satisfy it, if the regulations were2

strictly enforced, we would have to do a partial demolition3

on the back of the building.  With the requested variance,4

we can do two spaces as required, but they both would be5

compact spaces, and it's shown on the site plan on this slide6

here.7

For the third prong addressing the 900 square foot8

variance request, we believe that that particular area of9

relief can be granted without causing substantial detriment10

to the public good, and not substantially impairing the11

intent, purpose and integrity of the zone plan.  First, the12

site has been used in the past as a three unit apartment13

building, and so in that there would be no perceptible14

increase in density.15

There's no expansions proposed to the existing16

structure.  What's there is what's going to remain.  It's17

just going to look better on the inside and be safer on the18

inside.  The surrounding area already contains several19

apartment buildings and commercial uses.  11th Street is a20

fairly busy street.  Across the street we have some pretty21

good-sized apartment buildings.  There's a three unit condo22

building immediately to the south.  There's a couple of23

multi-unit buildings on the same block further north.24

There's also great transit options and several25
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neighborhood serving amenities.  I think that this is sort1

of a -- it's a denser, it's a denser RF-1 Zone just in terms2

of the existing context that's there.  3

With respect to the parking variance, again we4

believe that the third prong is met there as well. 5

Currently, there is no parking provided, and that as a result6

of the variance we'll be able to provide the minimum number7

of parking spaces, just that both of them would be compact8

as opposed to one space that has to be in there sort of in9

a weird way in order to meet that 9 by 19 requirement.10

So those are the slides that I have for the two11

requested variances.  The rest of the slides I have go12

through the special exception criteria for the conversion. 13

But I'll stop there and see if there are questions.14

CHAIRPERSON HILL:  All right.  Does the Board have15

any questions?16

VICE CHAIRPERSON HART:  Just one quick question17

about, and I know that you did talk a little bit about this,18

Mr. Dettman, about the -- when the property was purchased,19

that there was some kind of lookback or maybe it was more20

recently, to understand kind of the permitting of the21

property, to understand if there was -- how many units there22

were.23

But wasn't there any question when the, and maybe24

this is better for Mr. Wakim, about when you purchased the25
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property?  Was there a description on how many units there1

were in the building?  I mean was it just that you saw it and2

you said okay, or was there -- was the agent or whomever was,3

the homeowner that was selling it saying oh yeah, there are4

definitely three units and you kind of took them at their5

word?  I'm just, I'm a little curious as to understand how6

that happened?7

MR. WAKIM:  Yes sir, moreso the latter.  I'm a8

recent retransplant to the D.C. area.  I confess I was not9

overly familiar with zoning regulation and standards prior10

to this project.  So I very much took the representation at11

face value and I understand that that's on me sir.  I was12

also operating off of anecdotal discussions from both the13

seller's representation, as well as the surrounding neighbors14

at three  -- that have been previously occupied as three15

separate units sir.  So I just, I went with that, yes sir.16

VICE CHAIRPERSON HART:  And so there wasn't any17

sort of kind of checking that you did, being that you only18

heard about this as being the three units, not looking at19

what the actual zoning might be or what the zoning would have20

allowed?  I mean typically you spent a lot of money on this. 21

So it's the issue of how many, you know.  I'm putting out22

money to figure out this.  I would be darn well certain to23

know that that was, you know, what it was that I was actually24

purchasing.25
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I just, it just seemed a little bit -- the1

question came up in my mind about how much that, how much2

background digging that you did to kind of figure out that3

this might be something that you wanted to do.  Were you4

looking at actually using this as a -- you were going to rent5

out the other units as it was anyway?6

MR. WAKIM:  Yes sir, that was my intention.  So7

answering your first question sir, when I was going through8

the process of purchasing this property, so a little bit9

about me.  I'm an officer in the Navy, and I was repeatedly10

overseas in the course of my work.  11

So that really undercut my ability to do a lot of12

my homework sir that I know I should have done.  I know13

that's not an excuse, but my intention was coming into this14

project to purchase it, live in one and rent out whatever15

else I was able to sir.16

I also did not have a firm appreciation for the17

amount of work that would be required to bring this property18

up to code.  There was a requirement by the seller sir, and19

I realize again that I did not have to agree to this, to take20

the property as is or walk.  It was owned by an out of town21

billion dollar investment firm from Connecticut.  So it was22

very difficult just to even get them to engage with me at23

all, sir.24

So it was very much -- I was at a disadvantage25
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when I was engaging with them.  In terms of the work itself,1

I mean we're talking cloth-wrapped wiring from the 1940's. 2

We're talking rusted out iron pipes and what-not.  So there's3

a lot that needs to be done sir.4

VICE CHAIRPERSON HART:  So I guess this is a5

cautionary tale?6

MR. WAKIM:  Very much so sir.7

MEMBER JOHN:  So what are your plans for the8

basement?  Is that a legal unit?  Oh, it was on.  So what are9

your plans for the basement?  Is it a legal unit, or do you10

have to do something to it to make it legal? 11

MR. WAKIM:  Yes ma'am.  So there is work that12

needs to be done to make that a legal unit.  The current, the13

current ceiling height is insufficient to meet D.C. Code by14

approximately nine inches.  So as part of that, I am prepared15

to do underpinning on the property comparable to what was16

done next door at 2703, to drop the floor and relay the17

foundation ma'am.18

MR. DETTMAN:   If I might just add to that, and19

I think we included a copy of the guidance in our initial20

application statement.  I mentioned earlier that that lower21

level, it was originally constructed this way or something22

happened in the 1980's where there's no connection between23

the lower level and the floor above it currently.24

And so yes, we do need to drop the floor.  But in25
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terms of that guidance and what components have to be1

presented in order to qualify as separate dwelling unit, that2

being independent access to the exterior or a common foyer,3

there are two means of egress on that lower level.  A full4

kitchen or at least rough-ins for a full kitchen facility,5

and you can see in the pictures there is a kitchen there, and6

then a full bathroom or rough-ins for a full bathroom and7

there's a full bathroom down there as well.8

So the bones are there for it.  It's just we need9

to bring the finishes up to a little bit nicer level, and10

then also make the ceiling height acceptable. 11

ZC COMMISSIONER SHAPIRO:  So I'm looking at the12

pictures.  Are there -- can we get a sense of whether there13

are exterior windows from the basement.  14

MR. WAKIM:  Yes sir, there are.  There are both15

exterior windows in the front and rear of the English16

basement unit, sir.17

VICE CHAIRPERSON HART:  And you also have the18

existing lightwell?19

MR. WAKIM:  Yes sir, which I intend to maintain.20

VICE CHAIRPERSON HART:  That provides light as21

well?22

MR. WAKIM:  Yes sir, it does.23

ZC COMMISSIONER SHAPIRO:  Into the bedroom?24

MR. WAKIM:  Yes sir.25
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ZC COMMISSIONER SHAPIRO:  Okay, thank you.  I just1

want to say thank you for laying out the discipline you have. 2

It's helpful to hear that we don't always have applicants who3

are willing to share that in that level of detail, and I find4

that very helpful when you do that.  So thank you for running5

through that with us.6

CHAIRPERSON HILL:  And Mr. Wakim, thank you for7

your service.  I don't know if it's going to help you here,8

but we'll see what happens.  All right, turning to the Office9

of Planning.10

MS. THOMAS:  Good afternoon, Mr. Chair.  Karen11

Thomas with the Office of Planning.  The Office of Planning12

will rest on the record of our report.  We do believe that13

the applicant has met the burden of proof for granting the14

variance relief from the 900 square foot per unit lot area,15

and from the minimum parking requirement, and I'll rest on16

that.  Thank you.17

CHAIRPERSON HILL:  Okay.  Yeah, I mean just -- I18

mean for me it's like we don't see this a lot, but it's a big19

gap, right.  Like I mean the relief they're requesting in20

terms of the variance is four, five hundred square feet per21

unit, you know, or something like that.  Is that what that --22

something like that, right?  So if I'm not being mistaken --23

I'm just trying to hear a little bit more about your24

analysis.25
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I mean I saw that the numbers, and I understand1

the argument that they're giving.  I mean can you just kind2

of go into a little bit more as to how you're getting to why3

you're particularly granting this one, as opposed to like4

others?  I'm going to talk through some of it, which is that 5

it was already pre-existing I guess.6

MS. THOMAS:  Yes.7

CHAIRPERSON HILL:  You k now, it's been there for8

a long time and that it's really going to be that much money9

to bring it back to like two units, let's say, right?  I mean10

can you talk me through some of that?11

MS. THOMAS:  Yes, sure, yes.  In looking at this,12

we also had looked at a previous example, a previous case we13

had, which was in a similar vein as this one.  In this case,14

indeed we were convinced that of the separate dwelling units15

that existed, the three separate dwelling units and the way16

it is defined by DCRA and within our regulations as well, 17

as separate dwelling units, and it has existed like that for18

quite some time.19

So we believe that this was a special condition20

of the lot that created a -- of the property that creates21

this practical difficulty for the applicant, to go in and22

sort of actually rehab the entire thing.  When you're looking23

at that, those types of issues, I also considered utilities24

are already in place because each one would have to have its25
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own metering, each for water and lights and everything.1

So yes, those are separate issues as well in2

considering the rehab of the whole building in and of itself. 3

So we do believe that there is a practical difficulty in this4

respect.5

CHAIRPERSON HILL:  Okay.  Anyone else from the6

Board?  Does the applicant have any questions of the Office7

of Planning?  Is there anyone here that wishes to speak in8

support?  Is there anyone here that wishes to speak in9

opposition?  10

(No response.)11

CHAIRPERSON HILL:  Mr. Dettman, was there anything12

else you'd like to add at the end?13

MR. DETTMAN:   Nothing.14

CHAIRPERSON HILL:  Okay, all right.  Go ahead and15

close the record.16

VICE CHAIRPERSON HART:  Can I --17

CHAIRPERSON HILL:  Oh sure, go ahead please.18

VICE CHAIRPERSON HART:  --before you close the19

record.  20

CHAIRPERSON HILL:  Sure, of course.21

VICE CHAIRPERSON HART:  Just one question.  As I22

was looking at the Office of Planning report, it kind of23

struck me, and I'm asking you all, the applicant this because24

I just wanted to understand.  Well even if you were -- if you25
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were looking to do two units, even though that is -- I guess1

that wouldn't be, that wouldn't be -- that wouldn't come into2

play.3

I was thinking that the number of total square4

footage of the lot is 1,400 square feet.  I guess you don't5

have the 900 square foot per unit requirement for a flat. 6

So you wouldn't have to deal with that particular issue,7

because I was thinking that while that's -- the 1,800 square8

feet.  So that may not be -- that may be more of a -- never9

mind.  I was thinking that that might connect into this as10

well, but I was remembering -- now I'm remembering that the11

900 square foot per unit is really four, really over that two12

units.  13

But I understand that what you're looking for is14

something that is well below what is required under the15

zoning regs.  So sorry for the little detour.  It just kind16

of came to me as I was looking through this, but that's it.17

CHAIRPERSON HILL:  All right.  We're going to go18

ahead and close the record.  I think in terms of19

deliberation, I mean I just -- I always find it very20

interesting when the Office of Planning, or I shouldn't say21

very interesting.  Like the Office of Planning in their22

recommendations, when we get to this 900 square foot thing,23

it rarely -- they rarely veer from where the 900 square foot24

rule is.25
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So in other words, I'm always somewhat kind of1

interested as to how the Office of Planning gets to this. 2

That being the case, I do agree with the analysis that the3

applicant has put forward in terms of the financial aspects4

and how the property was the way it was, and how we're5

getting to the three prongs of the test in order to grant the6

variance relief.7

So I will be voting in favor of this application. 8

I'm also happy to see that ANC 1B is in support, as well as9

the six letters of support that we've also seen from the10

applicant.  Is there anything else that anyone would like to11

add?12

MEMBER JOHN:  Mr. Chairman, I would just -- I13

agree with you that 418 square feet per unit is really quite14

small.  But I'm also persuaded by OP's analysis and the15

notation that from  everything that we know, the property has16

existed like this for some time.  And so that I think meets17

the exceptional condition requirement, and there is the18

practical difficulty that I think they described fairly well. 19

So I would support the application.20

CHAIRPERSON HILL:  Okay, thank you.  I'm going to21

make a motion to approve Application No. 20116 as captioned22

and read by the Secretary and ask for a second.23

MEMBER JOHN:  Second.24

CHAIRPERSON HILL:  Motion has been made and25
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seconded.  All those in favor say aye.1

(Chorus of ayes.)2

CHAIRPERSON HILL:  All those opposed?3

(No response.)4

CHAIRPERSON HILL:  The motion passes.  Mr. Moy.5

MR. MOY:   Staff would record the vote as 4 to 06

to 1, this on the motion of Chairman Hill to approve the7

application for the relief requested.  Seconding the motion8

Ms. John.  Also in support Vice Chair Hart and Zoning9

Commissioner Peter Shapiro.  No other members present.10

CHAIRPERSON HILL:  Thank you Mr. Moy.  Thank you11

very much.12

MR. DETTMAN:   Thank you.13

(Pause.)14

CHAIRPERSON HILL:  So Mr. Moy, there was -- so15

there was an applicant who I believe we have tried to reach16

out to, who said that they had forgotten; is that correct?17

MR. MOY:   Yes sir.  It was a case that we called18

earlier, and the applicant was not present.  So I asked the19

staff to contact the applicant and they said that they had20

neglected to appear today.  They had -- well yeah, they had21

forgotten, and so in that process, they are requesting a22

postponement of the Board, postpone their application to a 23

future date.24

CHAIRPERSON HILL:  Yes.  I'm just kind of talking25
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this through.  Do you guys love it?  1

(Off mic comment.)2

CHAIRPERSON HILL:  Oh, the 30th of October? 3

Right.  I mean, okay.  When's a good date Mr. Moy to4

postpone?5

MR. MOY:   Mr. Chair, we have other options that6

we should consider.7

CHAIRPERSON HILL:  No.  I mean I just think we8

should put this off until like -- I mean this again, we have9

had issues.  Well this, I don't know if this one is kind of10

a little bit  more organized than they normally are, but11

yeah.  No.  So Mr. Moy, I mean I want to give this applicant12

an opportunity to get themselves as organized as possible13

before the next time they're here.  And as I did mention14

before, I think it looks as though the ANC still has not15

given us any kind of feedback.16

So I would suggest at least six weeks in order to17

give an opportunity.  Mr. Shapiro is back on December 4th.18

ZC COMMISSIONER SHAPIRO:  That's correct.  That's19

correct, sir.20

CHAIRPERSON HILL:  Okay.  So let's go ahead and21

go December 4th, okay.22

MR. MOY:   Okay, done.23

CHAIRPERSON HILL:  All right, thank you. 24

(Pause.)25
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CHAIRPERSON HILL:  All right, Mr. Moy.  If you can1

call our last case for us.2

Application No. 20118, Demetra Weir3

MR. MOY:   Yes, thank you sir.  That would be Case4

Application No. 20118 of Demetra, Demetri, D-E-M-E-T-R-A5

Weir, W-E-I-R, captioned and advertised for a special6

exception under Subtitle E, Section 205.5 and 5201 from the7

rear addition requirements of Subtitle E, Section 205.4 to8

construct a two story flat in an RF-1 Zone.  This is at 6459

16th Street, N.E., Square 4540, Lot 292.10

CHAIRPERSON HILL:  All right.  If you can please11

introduce yourselves for the record.  Oh, you need to push12

the button, I'm sorry.13

MS. WEIR:  Sorry.  Hi, I'm Demetra Weir.14

CHAIRPERSON HILL:  Were you sworn in earlier15

today?16

MS. WEIR:  Yes sir.17

CHAIRPERSON HILL:  Okay, great.  All right, Ms.18

Weir.  Okay.  One thing I guess, so and I don't know whether19

-- did you file an affidavit of maintenance?20

MS. WEIR:  No I didn't, and I did receive a call21

from Ms. Keara I want to say Melhart, and she did inform me22

of it, and I brought the form and I have it next to me.23

CHAIRPERSON HILL:  Okay.  Can you -- why don't you24

just tell us the explanation?25
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MS. WEIR:  Well, the explanation is that I wasn't1

aware of the form.  I do not recall this form or the deadline2

of the form.3

CHAIRPERSON HILL:  But you did post in a timely4

manner?5

MS. WEIR:  I did post in a timely manner, and I6

actually saw that the sign was still intact on this past7

Sunday.8

CHAIRPERSON HILL:  Okay.  So that's your testimony9

here today?10

MS. WEIR:  Yes.11

CHAIRPERSON HILL:  Okay, all right.  I will, since12

we're under oath with Ms. Weir, I'll believe her testimony. 13

Does anyone have any objection to that?  14

(No response.)15

CHAIRPERSON HILL:  Okay.  All right, Ms. Weir. 16

If you want to go ahead and walk us through your proposal,17

meaning what you're trying to do, as well as how you believe18

you're meeting the criteria for us to grant your requested19

relief.  I guess you could speak to adverse impact as well,20

if there is any, if you believe there is any.  Actually, this21

is the one that there's going to some interesting22

conversation with the Office of Planning now that I think23

about it, in terms of like the adverse impact being on24

another property that the other person owns.25
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So I believe that's what -- it's okay.  You can1

walk -- it will be for a question for the Office of Planning2

Ms. Weir.  But why don't you go ahead and go through your3

proposal, and again how you believe you're meeting the4

standard for us to grant your requested relief.  I'm going5

to put 15 minutes on the clock Mr. Moy, so I know where we6

are, and you can begin whenever you like.7

MS. WEIR:  Okay, thank you.  My house is on right8

now, which is a five home block, and there's a gap between9

621, which is the corner house, 645 is where I have the empty10

lot where I'm proposing to build, and then next to that lot11

is another home that I own, which is 647.  The reason that12

I'm here is because my house 647 is, I guess, ten feet13

shorter than how I want to build 645.14

I want 645 to be built just like the house on the15

corner that it's going to be next to, which is 621.  64716

actually is attached to a house 649, and they look alike. 17

645 can look just like the one on the corner, 627.18

CHAIRPERSON HILL:  And did you get feedback from19

your immediate neighbor on that?20

MS. WEIR:  Yes, I did.  I made them aware of it21

before I even started the permit process.22

CHAIRPERSON HILL:  What was that feedback?23

MS. WEIR:  The feedback was like great, because24

it's just a gap there.  It would complete the block, because25
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it's a short block.  1

CHAIRPERSON HILL:  Is there something in the2

record that states that?3

MS. WEIR:  No.  They didn't give me anything in4

writing, but it's just my house and then the building on the5

end, which is the two people -- I mean someone lives6

upstairs, someone lives downstairs and I'm just trying to7

duplicate that same style of home.  It has to sit back past,8

I guess, the wall line of my existing home I have there.  I'm9

sorry.  I'm a little nervous.10

CHAIRPERSON HILL:  That's all right.  Don't be11

nervous.  It's late in the day.  You're the last person here. 12

MS. WEIR:  And I'm tired.13

CHAIRPERSON HILL:  Yeah, I'm sure you are.  But14

at least you're not the first person here and everybody's15

here watching you.  So you're okay.16

MS. WEIR:  Right, right.  So the way that it17

wouldn't adversely affect anyone is one, it will look just18

like the house on the corner.  The windows will only be in19

the front and the back.  My house is shorter.  There would20

not be any windows on that side because one day I may want21

to extend or, who knows, I might sell it and they may want22

to extend, so I don't want to affect them.23

Aesthetically it will look better because it's a24

missing house.  There is like a gap there.  It will look like25
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the home, just like the home on the corner.  It won't affect1

the neighbor on the end because it would be the same length2

and have the driveway in the back just like them, and it3

would definitely make the community look better.  I don't4

want to --5

CHAIRPERSON HILL:  Did you go and present in front6

of your ANC?7

MS. WEIR:  I contacted the ANC and I provided, I8

don't know what you call the form.  But I uploaded or I9

contacted them by the email the way that they stated how to10

contact them on the ANC website, and I never received a11

response.  I also went back to the same website and looked12

up the chairperson's information and emailed her as well, and13

I haven't heard back from anyone.  14

CHAIRPERSON HILL:  And how long ago did you do15

that?16

MS. WEIR:  I have to pull up the form.17

VICE CHAIRPERSON HART:  It looks like it's July18

1st, the email that went out to them.  I'm looking at Exhibit19

No. 1, which is the Statement of Public Outreach.20

CHAIRPERSON HILL:  Thank you.21

VICE CHAIRPERSON HART:  So on July 1st of this22

year, it looks like Ms. Weir -- I was going to call you Ms.23

Demetra -- Ms. Weir did some outreach and then on July 10th,24

she was kind of, you know, tried to reach out again so we25
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have the information in there, in the record.1

CHAIRPERSON HILL:  Okay.  All right.  Does anybody2

have any questions for the applicant?3

VICE CHAIRPERSON HART:  Just one quick question. 4

So you have -- if you're looking at this lot from the street,5

your property is to the left?6

MS. WEIR:  Yes.7

VICE CHAIRPERSON HART:  And you have windows on8

that side?9

MS. WEIR:  Yes, and where the windows are on the10

side, the house is going to be built like the one on the11

corner.  So it's going to stay right behind that window. 12

It's going to be just like --13

VICE CHAIRPERSON HART:  So there's going to -- so14

are you going to be -- you're going to -- is there going to15

be a space between the houses?16

MS. WEIR:  No.17

VICE CHAIRPERSON HART:  It's going to be all18

together; correct?19

MS. WEIR:  Yes.20

VICE CHAIRPERSON HART:  Okay.  So you're going to21

have to close off those windows on your property?22

MS. WEIR:  I don't have a problem with that.23

VICE CHAIRPERSON HART:  I'm just saying, that24

that's what I'm -- I want to make sure I understood that.25
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MS. WEIR:  I'm not going to have to close off one1

because of where -- if you look at the house on the corner2

and you see how that house is pushed --3

VICE CHAIRPERSON HART:  The house sits back some.4

MS. WEIR:  Right.  So I will be able to start to5

build right behind that window.  I mean worst case scenario6

--7

VICE CHAIRPERSON HART:  So you lose maybe one8

window?9

MS. WEIR:  Maybe one.  Thank you, yes.10

VICE CHAIRPERSON HART:  Okay, understood.  And so11

you will build -- I think it's a little odd that they have12

the numbers the way that they -- the house numbers the way13

they do, but I'm not going to get into that.  14

MS. WEIR:  I agree.15

VICE CHAIRPERSON HART:  There's probably some16

explanation for it.  And so you will build -- so the house17

that you're looking to build will be the same, kind of the18

same size as the house 621?19

MS. WEIR:  Yeah, it will probably be one foot20

smaller.21

VICE CHAIRPERSON HART:  A little bit shorter?22

MS. WEIR:  Well, the same length is what I'm23

trying to obtain through here.  But it will be like one foot24

smaller, because I believe their width is 18, so my lot is25
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17, yeah.1

VICE CHAIRPERSON HART:  Okay, understood.  Thank2

you.3

MEMBER JOHN:  So Ms. Weir, just to be sure I4

understand, in this picture, Exhibit 17, the -- where the two5

cars are parked, is that the lot you're going to build on?6

MS. WEIR:  Yes.7

MEMBER JOHN:  Okay, and the house on the corner,8

is that the one with the large frontage with -- to the right9

of that as you face the screen?10

MS. WEIR:  Yes ma'am.11

MEMBER JOHN:  Okay.  So it would sit back at the12

same position where the one on the right is?13

MS. WEIR:  Yes ma'am, and in order for me to do14

that, it has to go back further than the ten feet.15

MEMBER JOHN:  Okay, all right.  Now I understand. 16

Thank you.17

MS. WEIR:  Yeah, thank you.18

CHAIRPERSON HILL:  Okay.  Your turn, the Office19

of Planning.20

MS. MYERS:  Hello.  Crystal Myers with the Office21

of Planning.  The Office of Planning is recommending approval22

of this case, and stands on the record of the staff report. 23

I did hear the question about adverse impact and the24

neighboring property being the applicants.  You're probably25
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-- you know that one of the main strong reasons why Office1

of Planning is not -- does not believe there's going to be2

a significant adverse impact is because she does own the3

property to the north.4

The discussion you just had about the windows we5

also had previously.  So the neighbor, the applicant, is well6

aware of the loss of the window.  It's like it could happen7

and that would have been a concern.  But that is not a8

concern, and also it is the RF zone.  You can build up to the9

property lines.  The other thing I guess is the fact that10

there are no windows on the proposed house.  There's going11

to be no windows on either side.  So therefore impacts to12

privacy are eliminated because of that when it comes to the13

neighbors.14

The house is being modeled after the house to the15

south, so when it comes to fitting in with the character of16

these surrounding neighborhood it does, because it will have17

a similar size and appearance as the neighboring property. 18

It is also filling in an empty lot, which Office of Planning19

sees as a good thing, because it would complete the row.  So20

with that, I would recommend approval.21

CHAIRPERSON HILL:  Just real quick, and I'm sorry,22

Mr. Shapiro.  So that one window -- that one window that now23

is going to be blocked, I mean would Office of Planning have24

considered that an at risk window if the property had not25
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been owned by the same person?1

MS. MYERS:  If it is actually on the property2

line, then it is an at risk window.  I'm not 100 percent3

clear.  It's a little bit away from the property line.4

CHAIRPERSON HILL:  Well, the one in the back I5

think is on the property line.6

MS. MYERS:  Then it's an at-risk window, yes.7

CHAIRPERSON HILL:  Okay, and the ones in the8

front, right, and even the ones in the front perhaps I guess9

could have been an at risk window.  I don't know whether --10

MS. MYERS:  Yeah.  Well normally if this were11

another owner or something, I probably would have noted it12

in the report, but still said it's an at risk window, so13

therefore  we're okay with it.  But there was no need to even14

get into it, because she owns that property and she is15

already okay with that.16

CHAIRPERSON HILL:  Mr. Shapiro, you had a question17

of the Office of Planning.18

ZC COMMISSIONER SHAPIRO:  I do.  So one, I'm19

looking at the -- again, looking at the driveway picture. 20

So my read on this is that the building is going to be built21

up to a few short feet away from the non-at risk windows, the22

double window on the second story.  That's right.  I don't23

know how far -- I'm not understanding quite how far back from24

those windows the house is going to be built? 25
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And I mean it's her house and it's a house that1

she's proposing to build.  But that's going to put those two2

windows within arm's reach of the new windows in the new3

house.  4

MS. MYERS:  Yes it would, but they are --5

ZC COMMISSIONER SHAPIRO:  But there's no zoning6

issue related to that.  It's weird, but that weird is not --7

MS. MYERS:  There's no required side yard, unless8

you -- if you're providing one, I think it's something like9

five feet or something.  I'm not 100 percent sure, but it's10

an RF zone.  So it's typical --11

ZC COMMISSIONER SHAPIRO:  But there's no zoning12

issue related to how close two windows can be on two, you13

know, adjoining properties?14

MS. MYERS:  Well, I'd also like to just remind15

everyone that there is -- there's no windows on the side of16

the --17

ZC COMMISSIONER SHAPIRO:  No, I'm talking about18

the front windows.19

MS. MYERS:  You're saying the proximity between20

the front  windows -- 21

(Simultaneous speaking.)22

ZC COMMISSIONER SHAPIRO:  --- if you look at the23

house to the right of the driveway and you shift that over24

into this, into the empty space, which is essentially going25
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to happen, then the upper left window is going to be within1

arms -- you could crawl out of the window of one house into2

the window of the other house.  They're going to be that3

close, if I'm reading this correctly. 4

MS. WEIR:  No.5

MS. MYERS:  Well she says no.  I mean it's nothing6

that I would be able to recommend differently on if that were7

the case.  But I think she -- I think the applicant has8

something to say on it.9

MS. WEIR:  Okay.  What, are you referring to the10

windows on the first floor or are you talking about the11

window above?12

ZC COMMISSIONER SHAPIRO:  The window above.13

MS. WEIR:  The window above, the house is going14

to be pushed back behind the second window.  If there is an15

issue with that window, it's just going to be one window on16

the side and we'll get rid of the second window, because we17

want to line it up with the house right next door.  But18

upstairs, that upstairs window is going to be in the front19

by the other window, so it's not going to be --20

ZC COMMISSIONER SHAPIRO:  So again, I'm not sure21

this is a zoning issue, so it may be irrelevant.  It may just22

be something that I -- so you slip the house in.  You're23

going to have two windows in the front of the new house,24

right, upstairs?25
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MS. WEIR:  Uh-huh.1

ZC COMMISSIONER SHAPIRO:  Or the one in front of2

your house.  This window, you're also -- your house where you3

live is like this and has a window there.  That window on4

that side and the window right here are going to be within5

almost arms length of each other.6

MS. WEIR:  I see what you're saying.7

ZC COMMISSIONER SHAPIRO:  Which again I'm not sure8

it's a zoning issue.  It's just weird and you may want to9

think about that from a design perspective too.  Those10

windows are going to be very close and shaped like that.  11

MS. WEIR:  If it doesn't look right, we'll12

definitely close it.  But I want it to make sense and look13

right, and you know, I don't want anybody reaching out of the14

window or thinking they can.  So but that's a good point.15

VICE CHAIRPERSON HART:  Yeah.  I mean it's funny16

because I -- now that you think about it, now that you say17

it, I think that there is a -- I think it's in the maybe the18

resident, maybe the other business, the business zones that19

are not the residential zones, that actually talk about20

distance from windows.  You know, distance the windows need21

to be apart from each other.  22

You know, this is fairly close proximity to the23

-- you know you're right, maybe only a few feet.  I mean it24

was funny, because I was actually thinking something else25
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about the front door, in that because the front door from -- 1

because where the applicant lives their front door is on the2

opposite side of their house.  The front door is from -- the3

two buildings that were built, including the applicant's, Ms.4

Weir's house, they were built as a pair and the doors are5

next to each other.6

In this case, I'm almost thinking that the doors7

need to be next to each other here as well.  Yeah, so you can8

have the front door on the opposite side of where you're9

planning on it, I'm talking to the applicant, because the10

front door on 621 is on that side as well, and you again11

would have the -- yes, it's kind of a similar.12

You know, you have two doors, a building -- or two13

buildings with two doors next to each other, and another two14

buildings with two doors next to each other.  That may help15

to give a little bit more consistency with that, but that's16

not a planning, it's not a zoning issue.17

MS. WEIR:  Right.18

VICE CHAIRPERSON HART:  It's more of an aesthetic19

issue.  But unfortunately we have these plans before us, so20

that's what we have to, you know, decide upon.21

MS. WEIR:  Yeah, and since upstairs the windows,22

it's windows in the front, it wouldn't be an issue to close23

that side window at all upstairs.  24

ZC COMMISSIONER SHAPIRO:  You mean your side25
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window?1

MS. WEIR:  Yes, my existing window, yeah.2

ZC COMMISSIONER SHAPIRO:  But I'm not, I'm not --3

I think that's more your issue.  We're flagging it, but I4

don't think that's really in our purview to make that5

determination.  I think that's more of an issue that you'll6

just have to decide.7

MS. WEIR:  All right.  I appreciate it.  You're8

giving me some good thoughts.9

VICE CHAIRPERSON HART:  The only other piece that10

I saw, you have a curb cut that's in front of this building. 11

It seems like DDOT is just saying that there needs to be some12

sort of a permit to close that curb cut with driveway where13

it is currently.14

MS. WEIR:  Yeah.15

VICE CHAIRPERSON HART:  I'm just making sure that16

you're aware of that.17

MS. WEIR:  Yeah, yeah.  Thank you.18

CHAIRPERSON HILL:  Now I'm going to throw my two19

cents in too now.  So then, you know, just another point. 20

Well so if the applicant, and this is where I always kind of21

get a little confused.  Actually, I think I know the answer22

and I don't like it.  If the applicant came back to make23

changes, right, if they wanted to put the door in another24

place or a window in another place, they'd have to come back25
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to us for a modification; correct?1

MS. MYERS:  Again, I don't believe so.  Maybe OAG2

may know.  But the thing is we're here for relief for the3

rear extension, so if they are changing their door in the4

front, that doesn't impact the relief.5

CHAIRPERSON HILL:  If they're not changing the6

relief that's being required or requested, then they don't7

have to come back to us?8

MS. MYERS:  I believe so, but you know, again9

don't quote me on it.10

MR. GOLDSTEIN:  Just based on my memory is that11

yes, they can modify the design, so long as it doesn't extend12

or trip any new relief, or somehow an order is conditioned13

on the door, as an example, being in a certain spot, they can14

do things that are unrelated to the relief that the Board15

granted.16

CHAIRPERSON HILL:  And if that were changing or17

making some change to the relief that was being requested,18

that gets flagged where?  Where does that get picked up,19

during permitting?  No.20

MR. GOLDSTEIN:  Yeah.  So at permitting, my21

typical understanding is that they would submit a form that22

lists all the changes to the project that have been modified23

since the plans that were approved by the Board, and they24

would then attest that there's no new relief, that it could25
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be granted through the sort of minor flexibility that the1

Zoning Administrator has.  So they just --2

(Simultaneous speaking.)3

 CHAIRPERSON HILL:  They wouldn't have to come back4

here as far as you think.  As far as you think, as far as you5

know.6

MR. GOLDSTEIN:  Like moving a door typically would7

not be something they would have to come back.8

CHAIRPERSON HILL:  And actually we've had9

discussions about this.  We were in a case not too long --10

well, two years ago with something about the Zoning11

Administrator moving a garage.  Something, they moved a12

garage door, and that ended up changing something in the13

relief.  There was an apartment building or condo, and so --14

and Ms. Weir, what I was just thinking of with your design,15

I mean I don't -- 16

If you get to change the windows, I mean now I17

kind of fully understand what Mr. Shapiro was speaking of,18

because I got a little confused there.  I mean the windows19

are all in close proximity to each other, and I mean whether20

or not somebody, you know, is able to -- I mean hopefully21

everybody's really friends and they pass sugar back and forth22

up on the top window and everything.23

But even like, even the window right next on the24

other side is next to another window you look like you can25
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stick your hand on, reach over there.  But the one item that1

I noticed was that that door, when you come into the doorway,2

you're standing right in front of the window of your home.3

So just kind of another item, as the person's coming up to4

the door into the house that you're building, they're going5

to be looking right in the window of whatever that windows6

that you have on that floor.  7

But just kind of some thoughts, but again not the8

thing that relates to this type of relief.  So does anyone9

have anything else they'd like to ask the Office of Planning? 10

Does the applicant have any questions for the Office of11

Planning?  12

MS. WEIR:  No.  I just want to say thank you.  You13

just gave me some good ideas and something to think about,14

and him as well.  Thank you.15

CHAIRPERSON HILL:  Okay, great.  And then also is16

there anyone here wishing to speak in support?  Is there17

anyone here wishing to speak in opposition?18

(No response.)19

CHAIRPERSON HILL:  Ms. Weir, was there anything20

else you'd like to add at the end?21

MS. WEIR:  I think I said everything.22

CHAIRPERSON HILL:  Okay, all right.  Well thank23

you.  I'm sorry you had to be here this long, but it looks24

like it's going to work out for you.  Let's see.  I'm going25
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to close the record, and is the Board ready to deliberate?1

VICE CHAIRPERSON HART:  Yes.2

CHAIRPERSON HILL:  Okay.  I can -- Mr. Shapiro,3

why don't you go ahead and deliberate here.  This is the last4

one we'll do today.  I have no concerns, Mr. Chair.  I feel5

like she has met the -- yes.  Yes is the short answer.  I6

think, you know, I have no problem with the relief requested,7

and I'm happy to move forward with the case.8

CHAIRPERSON HILL:  Okay.  I also think that Ms.9

Weir has met the standard and the criteria with which we can10

approve the relief requested.  Also, the analysis of the11

Office of Planning.  I do see, however, that the ANC was --12

I'm a little disappointed that 6A didn't reach out back to13

the applicant.  But maybe they're just, you know, not14

concerned about this particular case or aspect.  15

I will also agree with Commissioner Shapiro that16

the standard is being met for us to grant this relief.  Is17

there anything else anyone else would like to add? 18

(No response.)19

CHAIRPERSON HILL:  Okay.  I'm going to go ahead20

and make a motion to approve Application No. 20118, as21

captioned and read by the Secretary and ask for a second.22

VICE CHAIRPERSON HART:  Second.23

CHAIRPERSON HILL:  Motion has been made and24

seconded.  All those in favor say aye?25
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(Chorus of ayes.)1

CHAIRPERSON HILL:  All those opposed?2

(No response.)3

CHAIRPERSON HILL:  The motion passes.  Mr. Moy.4

MS. WEIR:  Thank you so much.  Thank you.  I5

really like the wait now.6

MR. MOY:   Staff would record the vote as 4 to 07

to 1, this on the motion of Chairman Hill to approve the8

application for the relief requested.  Seconding the motion9

is Vice Chair Hart.  Also in support, Ms. John, Zoning10

Commissioner Peter Shapiro. No other Board members11

participated.12

CHAIRPERSON HILL:  Okay, great.  Thank you.  Thank13

you, Mr. Moy.  Thank y'all very much.  Mr. Moy, is there14

anything else before the Board today?15

MR. MOY:   Not from the staff sir.16

CHAIRPERSON HILL:  All right.  Then we stand17

adjourned.  Thank you.18

(Whereupon, the above-entitled matter went off the19

record at 4:09 p.m.) 20

21

22

23

24

25
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